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REPORT ON COMPETITION IN THE SERVICE PROVIDED BY WHOLESALE
CENTRAL MARKETS SUPPLYING PERISHABLE PRODUCTS

EXECUTIVE SUMMARY

. This study analyses the distribution of perishable food products through
the network of wholesale markets known as “Mercas”. Wholesale markets
are wholesale trading centres that are located in the large conurbations.
They receive crops, livestock and fish and shellfish from trading centres at
source.

. In contrast to the major transformation that the Spanish commercial
system has undergone in recent years, the current configuration of the
model of marketing fresh products through central markets dates back to
the 1960s. It seems advisable to check that the operation of the Mercas
and the current model for providing the public service of central markets
are rational and justified in the current context and to analyse their impact
on the development of competition.

o In this context, a number of Resolutions of the now-defunct Competition
Court [Tribunal de Defensa de la Competencia], which has been replaced
by the National Competition Commission [Comisién Nacional de
Competencia — hereinafter CNC], have imposed in the past sanctions on
practices related to the activity of the Mercas and have also noted other
distortions of competition deriving from the internal regulation of the
Mercas.

o This study highlights two groups of problems connected with the
organisation of the service provided by the wholesale markets and makes
recommendations for mitigating them.

o First of all, the regulations that govern the internal operating regime of the
Mercas, which are approved by the respective municipal councils, contain
numerous clauses that are liable to distort competition.

—  Clauses that make it difficult for new dealers to access the Mercas,
thereby unnecessarily protecting the position of the wholesalers
already in the market (insistence on certain access requirements,
duration of the permits or restrictions on transfers).

— Clauses that limit the level of competition between the operators
accessing the Merca (buyers or sellers) and make it easier for anti-
competitive coordination to occur (obligation to channel payments
through the Merca, duty to provide information to the joint venture
company or obligation to pay cash, amongst others).
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- Finally, clauses that establish the obligation to subscribe to certain
services with the Merca, which make the market less efficient, to the
detriment of consumer welfare (gutting of fish, reweighing of goods or
intervention of the Merca in payments).

Secondly, the model for organisation and management of the Mercas in
Spain must be reviewed in order to check whether it is appropriate at the
current time, for the reasons set out below.

On the one hand, the reservation of the activity of central markets to
municipal entities has lost much of its raison d’étre, inasmuch as new
channels and new commercial methods have emerged which are not
reserved to the public sector and which do not compromise the objectives
of quality, safety and traceability of food products. It therefore seems an
unnecessary barrier to wholesale trade.

On the other hand, the way in which the Network of Mercas is managed,
grouping together the main central markets for the supply of perishable
products at destination in Spain, centralised around Mercasa, is a legacy
of the conditions prevailing in the 1960s, when an impulse from the public
sector was needed for its creation, and it may not be the most efficient
management structure today.

—  The centralised operating model may generate efficiencies as a
result of the coordination of the activities and strategies of the
Mercas and of management stability, but it discourages competition
between the Mercas that belong to the Mercasa Network, which,
given its importance and its impact on certain kinds of suppliers and
customers, weakens competition between wholesalers at destination
(competition in the market) and may have negative effects on the
subsequent links in the chain and the final consumers.

- Likewise the direct attribution of the management of the Mercas to
public sector joint venture companies whose capital is shared
between the municipal councils and Mercasa is being perpetuated,
so that competition between companies in order to take over the
management of the Mercas (competition for the market) is not
permitted. This protects the position of the companies managing the
Mercas and does not provide any incentive to adopt management
methods that represent a cost saving, to be innovative in terms of the
offer of services, commercial specialisation, transport or storage and
to be efficient in the provision of the Merca’s services.

For all of the above reasons the CNC makes three recommendations
aimed at improving competition and efficiency in the marketing of
perishable food products at destination:

—  To review the internal operating regulations of the Mercas and any
other municipal rules connected with them in order to prevent the
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existence of rules that hinder competition and are not consistent with
the principles of necessity, proportionality and non-discrimination.

To remove the statutory reservation of the activity of central markets
contained in article 86.3 of Act 7/1985 of 2 April 1985 which regulates
the local government system, as it is considered that there is not
sufficient justification for maintaining that reservation.

To increase the management autonomy of the Mercas belonging to
the Mercasa Network of Mercas in order to stimulate greater
competition between the Mercas.
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INTRODUCTION

The purpose of this study is to analyse competition in the marketing of
perishable food products at destination through the Food Units of the
central supply markets (the Mercas).

Food Units are wholesale markets for perishable products (fruit and
vegetables, fish and shellfish and meat), located close to the retail
distribution and consumption points. In Spain there are just under 40
institutions of this kind, although the most important in terms of size and
influence form part of the Mercasa Network of Mercas®. For this reason
the report focuses mainly on the 23 Mercas grouped around Mercasa.

Traditionally, the wholesale markets channel was the main channel for the
supply of perishable products at destination to the consumption centres.
However, this channel has experienced a relative decline in recent years
due to the decreasing influence of traditional distribution within retail
distribution as a whole and the fact that modern distribution has become
independent of the Merca channel, obtaining its supplies independently at
source or through distribution platforms®. Nevertheless, the Network of
Mercas still channels approximately 55% to 60% of the fruit and
vegetables currently consumed in Spain, 50% of the potatoes, 53% of the
fish and shellfish and 20% of the fresh meat. These percentages
significantly increase in the geographical catchment areas of the Network
of Mercas®.

According to the data in the Mercasa 2011 Annual Report?, the wholesale
activity of the 23 Food Units in the Network of Mercas reached a total
value of around 10,000 million euros in 2011, corresponding to a volume

The Mercasa Network of Mercas is made up of the main central supply markets in Spain.
Apart from this Network and with the exception of Mercaolid, no other Food Unit of a
comparable size to the ones that form part of Mercasa has been found.

Casares, J., Fernandez, A. and Martinez, E. (2007), “Red de Mercas. Resultados de un
estudio sobre competitividad y competencia en el comercio mayorista de alimentos
perecederos” [Network of Mercas. Results of a study of competitiveness and competition in
the wholesale market for perishable food products], in Distribucion y Consumo [Distribution
and Consumption], May-June 2007.

The data in the report on the importance of the Mercas in total marketing refer exclusively to
the importance of the Mercasa Mercas. Despite having requested information on this subject
from the Ministry of Agriculture, Food and the Environment and from Mercasa, it has not
been possible to obtain data that has been broken down for the Mercas that are not part of
the Mercasa Network of Mercas.

The statistical processing of data relating to commercial activity in the Mercas forms part of
the public service programme provided by Mercasa to the food chain as a whole and in that
sense it is an important tool when it comes to market information and transparency.

©



(5)

(6)

(7)

of 6 million tonnes of perishable food products marketed. In terms of
employment, the volume generated by the activity of the Mercas is
estimated at close to 27,000 workers, split between the staff of the Mercas
and the staff of the wholesalers and of services located in their facilities.

The activity and management of the Food Units through the Mercas, along
with the activity of the dealers operating in them, have been the subject of
analysis in various Resolutions of the National Competition Commission
(CNC) in the past®. In particular, in its Resolution of 7 October 2002° the
now-defunct Competition Court [Tribunal de Defensa de la Competencia]
(now the CNC) imposed sanctions on Mercasevilla for an abuse of a
dominant position, as prohibited by article 6 of Spanish Competition Act
[Ley de Defensa de la Competencia] 16/1989 of 17 June 1989 (now article
2 of Competition Act 15/2007 of 3 July 2007). In addition, in that
Resolution the Competition Court noted the existence of other restrictions
on competition which derived directly from the content of the Merca’s
internal regulations. At that time it was not considered to be appropriate to
penalise them because they derived from the exercise of statutory powers,
but it was convenient to analyse them so that, if appropriate, it could make
proposals to the government for changing regulation in order to prevent
restrictions on effective competition.

In light of the precedents, the aim of this report is twofold. On the one
hand, to identify possible restrictions on competition contained in the
operating regulations of the Mercas by reference to their effects on the
market for wholesale distribution of perishable products at destination. On
the other hand. to assess whether or not the current management model
of the Food Units encourages competition.

The report is structured in the following way. Chapter Il describes and
characterises the wholesale distribution market, paying particular attention
to the distribution of perishable products through the Mercas, to the
statutory reservation of the activity of the markets and to the legislative
framework applicable to the activity of wholesale distribution at destination
and the management model for that activity through joint venture
companies. Chapter Ill focuses on the distortions of competition deriving
from the internal operating regulations of the Mercas and the current
model of regulation and organisation of the service provided by the central
markets. Finally, after the conclusions, there are a series of
recommendations aimed at mitigating the barriers to competition identified
in the analysis.

Case 340/93 Mercazaragoza; Case 378/96 Asentadores de Pescado; Case R366/99
Mercamdlaga; Case R367/99 Mercabilbao; Case 516/01 Mercaco6rdoba; Case 525/01
Mercasevilla.

Case 525/01 Mercasevilla.
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In order to prepare this report, interviews were held with the public bodies
most directly involved in this area and information was sought from the
Ministry of Agriculture, Food and the Environment, from Mercasa and from
the 23 Mercas that make up the Network of Mercas.

This report was approved by the Council of the National Competition
Commission in its meeting on 9 January 2013, in exercise of the powers of
consultation conferred on it by article 26.1 of Competition Act 15/2007 of 3
July 2007. The article imposes a duty on the CNC to promote the
existence of effective competition in the markets by actions such as
advocating and undertaking studies and investigations on the subject of
competition, making proposals for liberalisation, deregulation or legislative
changes and preparing reports on situations that hinder the maintenance
of effective competition in the markets as a result of the application of
statutory provisions.



II.  LEGAL-ECONOMIC CHARACTERISATION OF THE WHOLESALE
DISTRIBUTION OF FOOD PRODUCTS THROUGH THE MERCAS.

[I.1 Regulatory framework for the activity of central markets in Spain

1.1.1 The wholesale distribution channels for perishable products

(10) Trade in perishable products is regulated by Royal Decree 1882/1978 of
26 July 1978 on channels for marketing agricultural and fish products for
foodstuffs’. Article 1 of the Royal Decree provides that “wholesale trading
operations in perishable food products for the supply of population centres
shall be done through wholesale markets and alternative marketing
channels on the conditions set out in this Royal Decree”.

(11) The article therefore establishes a clear distinction between marketing
through wholesale markets (Food Units of the central supply markets or
Mercas) and other alternative channels, being the former the general rule,
in that, in accordance with article 2 a) of the Royal Decree, only the
alternative channels set out below “are excluded from the obligation to
pass through the central markets”:

. If on leaving the area of production they are classified at source or
are going to be classified at destination (article 2 a) 1).

. If they are acquired by distribution centres that comply with the
provisions of the aforementioned Royal Decree for subsequent
classification and marketing (articles 2.a) 2 and 6). Article 6 lays
down minimum sales thresholds for the distribution centres®.

. If they are sold directly by the producers or their associations to the
retailers and to the consumers or their respective associations
(article 2. a) 3).

" Amended by Royal Decree 200/2010 of 26 February 2010 which amends Royal Decree
1882/1978 of 26 July 1978 on channels for marketing agricultural and fish products for
foodstuffs and Royal Decree 225/2006 of 24 February 2006 which regulates certain aspects
of distance selling and registration in the register of distance selling companies in order to
adapt it to Directive 2006/123/EC of the European Parliament and the Council of 12
December 2006 on services in the internal market.

4,000 tonnes per annum of fruit, vegetables and potatoes. 1,000 tonnes per annum of beef,
pork, lamb and poultry, 600 tonnes per annum of fish. In central markets that sell more than
one group of perishable products at the same time, the minimum that has to be met will be
deemed to be reduced to two-thirds of each of the quantities cited above. Exceptionally, and
in towns with less than 50,000 inhabitants, central markets with lower tonnages may be

considered.
¢



. If they are acquired directly from producers, agricultural or fishing
associations or markets at source, in the areas of production, by
consumers, retailers or their associations (article 2 a) 4).”

(12) Royal Decree 1882/1978 contains certain provisions related to the

classification, packaging and checking of products that are common to all
the channels. The rest of the provisions relate to wholesale markets and
are set out in the sections that follow.

11.1.2 Statutory reservation of the activity of central markets in Spain

(13) The activity of central supply markets is reserved to local councils by

article 86.3 of Act 7/1985 of 2 April 1985 which regulates the local
government system [Ley reguladora de las bases de régimen local]
(hereinafter the Local Government Act)®.

(14) Reservation of activity, unlike simple intervention'®, means that individuals

are prohibited from owning businesses in the sector over which the
reservation operates.

(15) Under Spanish law the statutory reservation of essential services affects

ownership, so that the use or exploitation of the resource may be
conferred on other legal persons by reference to the different management
vehicles provided for in the legislation. This is made clear by article 95 of
the Consolidated Text of the current legal provisions applicable to the local
regime (hereinafter the Consolidated Text)** and article 13 of Royal
Decree 1882/1978".

10

11

12

Article 86.3 of the Local Government Act reserves the following essential activities and
services to the local entities: “water supply and purification; waste collection, treatment and
recycling; heating supply; central markets and exchanges; public passenger transport”.
Slaughterhouses disappeared from the list in article 86.3 of the Local Government Act as a
result of a Royal Decree Law of 7 June 1996, and from article 26 of the Local Government
Act, which means that they are no longer services that have to be supplied by the municipal
councils.

Article 128.2 of the Spanish Constitution permits the simple intervention of the public sector
in the economy, that is to say in the same way as any another person, or permits the
reservation of activity to it by statute. In terms of local councils, article 86.1 of the Local
Government Act refers to simple economic activity in the following terms: “local authorities,
by means of an enquiry that shows the advisability and opportuneness of the measure, may
exercise the public initiative to carry out economic activities in accordance with article 128.2
of the Constitution”.

Article 95 of the Consolidated Text: “local public services, including those carried out
pursuant to the public initiative contemplated in article 86 of Act 7/1985, may be managed
directly or indirectly”.

Article 13 of Royal Decree 1882/1978: “wholesale markets [...], whatever their management
model, shall be governed by the criteria of best possible public service and economic

equilibrium in the exploitation”.
Q
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It is for the local council to decide on the specific form of managing the
reserved activity, although in certain cases it is necessary to have the
approval of the corresponding Autonomous Community. Subsections one,
two and three of article 85 of the Local Government Act set out the
procedural requirements for the effective provision of an economic activity
by the local council, which differ according to whether it is intended to
carry out the activity under a regime of free competition (which is
something that the municipal council can decide) or as a monopoly (which
requires the approval of the Autonomous Community)*3.

The majority of the Mercas that belong to the Mercasa Network of Mercas
were created under the Local Services Regulations, which were approved
by Decree dated 17 June 1955 (and which are still in force)*. According to
the data collected from the information requests sent out, in the majority of
the current Mercas the central market service was taken over by the
municipal councils as a monopoly in accordance with article 166.1 of the
Local Services Regulations. As with the declaration of reservation
subsequently contemplated, this means there is a prohibition on
individuals to own the service provided by the central market, that is to say
it prevents private individuals from holding the subjective legal status of
owner in this case, but not from taking part in the management.

However, the regulation of the management models has undergone major
changes since the Local Services Regulations of 1955. The Regulations
prevented public bodies other than the local council itself from taking part
in the direct management of economic services provided by the local
council, given that article 67 of the Regulations provided for the following
forms of direct management. management by the council, by a public
foundation of the service or by a private company, municipal or provincial.
In the latter case there was an additional requirement that the council was
the exclusive owner of the company’s capital (article 89 of the Local
Services Regulations).

Thus, in the case of the Mercas belonging to the Mercasa Network, as the
state entity Mercasa participated in their capital, they were not operated
via direct management. Even though the Local Services Regulations did

13

In order to start the economic activity it is necessary to undertake an enquiry to prove the

advisability and opportuneness of the measure. If the economic activity is carried out under a
regime of free competition, the definitive approval will be the responsibility of the council in
plenary session and it will be responsible for determining the specific form in which the
service is managed. If the activities are carried out as a monopoly, the procedure becomes a
two-stage one, in that the definitive approval of the governing body of the autonomous
community is also required.

14

Article 30 of the Local Services Regulations establishes that “local councils shall have full

power to form, organise, modify and remove the services coming within their jurisdiction, in
terms of both staff and economic matters or any other aspect, in accordance with the Local
Government Act, its regulations and any other applicable provisions.
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11.1.3

(22)

not actually talk of indirect management of the services, article 102
indicated that the joint venture companies would be created by means of a
public entity in any of the following forms: limited partnership [sociedad
mercantil comanditaria], public limited company [sociedad and6nima] or
limited liability company [sociedad de responsabilidad limitada]*®. Thus the
companies managing the Mercas were joint ventures in which the capital
was shared between Mercasa and the corresponding local council.

This situation was initially retained with the Local Government Act, which
expressly differentiated between the forms of direct and indirect
management of local services, establishing in article 85.3 that the only
models of direct management permitted were management by the local
authority itself, by an autonomous local body or by a company whose
share capital was wholly owned by the local authority. In the case of
indirect management, the original version®® of the Local Government Act
differentiated  between  concession, stakeholder = management,
arrangement, lease and commercial company and legally created
cooperatives whose capital was only partly owned by the local authority.

Nevertheless, the amendment to the Local Government Act introduced by
Act 30/2007 of 30 November 2007 altered this situation by including in the
direct management models the “local company, whose share capital is
publicly owned” (article 85.2 of the Local Government Act). This wording,
which has been retained by Royal Legislative Decree 3/2011 of 14
November 2011 which approved the Consolidated Text of the Public
Sector Contracts Act [Texto Refundido de la Ley de Contratos del Sector
Puablico], has introduced an essential change, by permitting the direct
management of a service in those cases in which the share capital of the
local company does not belong exclusively and entirely to the local
council. It is sufficient that the capital is wholly in public ownership.

Organisation and internal operation of the Mercas.

Central markets are governed by the provisions of the legislation that
regulates the activity of wholesale distribution (Royal Decree 1882/1978)
and by the operating and service provision regulations approved by the
respective local council.

15

16

All these articles were repealed by Royal Decree 1098/2001 of 12 October 2001.
After the changes brought in by Act 57/2003 of 16 December 2003 on measures for the

modernisation of local government [Ley de medidas para la modernizacion del gobierno
local], the Local Government Act ceased to regulate the specific forms of indirect
management, which were made referable to the provisions of article 156 of the Consolidated
Text of the Public Sector Contracts Act, approved by Royal Legislative Decree 2/2000 of 16
June 2000.
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(23) Royal Decree 1882/1978 regulates different questions, with the following
being of particular note.

a.

Subjection to the Competition Act: Article 11 of Royal Decree
1882/1978 establishes that wholesale markets must have the
necessary services and facilities to carry out their activities under a
regime of free competition. In addition they must have the necessary
facilities to exchange commercial information. However, that
exchange must respect the restrictions laid down in the Competition
Act, specifically the prohibitions in articles 1, 2 and 3 of the Act.
Moreover, article 12 of Royal Decree 1882/1978 establishes that
each wholesale market will have free spaces at the disposal of the
administration and public entities which may also be used as
regulatory stalls in case of need. By analogy with the exchange of
information, public intervention in a regulatory capacity must be
understood as being limited to truly exceptional situations, in which
the measure is really justified under articles 1, 2 and 3 of the
Competition Act.

Regime for access to the Merca: Article 12 of Royal Decree
1882/1978 provides that producers in the agricultural and fishing
sector and their organisations must be guaranteed sufficient space to
sell their products and article 15 provides that the allocation of stalls
in the markets must be done choosing from the systems authorised
by the current provisions, the one that best guarantees supply
equilibrium, consumer protection and the protection of public health,
embracing the principles of publicity, objectivity, impartiality,
transparency and competitiveness into account in the allocation
procedure. Applications for licences to open stalls will be processed
by the body managing the market so that they can be granted by the
municipal council.

Access and operating fees: Article 13 of Royal Decree 1882/1978
provides that the Mercas must be governed by reference to respect
for the protection of consumers and public health, whatever their
management model. If they are managed through a municipal joint
venture, the fees must cover the cost of the service, ensuring that it
is fully financed. The resources obtained from operating the markets
must be applied in order to sustain them and to improve the
conditions under which they are operated.

Transparency in the operating of the Mercas: Article 14 of Royal
Decree 1882/1978 establishes that each wholesale market will be
governed by its own regulations, which will determine the articles that
can be sold, the users that can operate in it and the class of
operations that will be permitted. Article 15 also provides that the
regulations must regulate the transfer of the right to use the stalls,

a
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(25)

(26)

(27)

without prejudice to the applicability of the rules of the legal system in
general.

e. Information and traceability of the products: Consignments of
products destined for wholesale markets must be accompanied by a
declaration from the sender or, otherwise, from the transporter of the
goods for delivery to the wholesaler, who will be obliged to exhibit it
when required to do so (article 14). The company responsible for
managing each wholesale market and the users of it will be obliged
to provide the Directorate General for Consumer Affairs and Market
Discipline and the respective municipal councils with information on
the goods entering and leaving the wholesale markets, the conditions
on which the transactions are carried out and, in general, any aspect
relating to the supply that the Directorate considers pertinent (art 16).

Along with this specific rule, certain provisions of Act 7/1996 of 15 January
1996 on the Regulation of Retail Trade [Ley de Ordenacion del Comercio
Minorista ] must be construed as applying to wholesale trade, in particular
the obligation to sell (article 9), the prohibition on selling at a loss (article
14) and payments to suppliers (article 17). In addition, Forth Additional
Provision of the Act requires entities that are dedicated to wholesale trade
to register and file accounts with the Commercial Registry™’.

Finally, most of the rules of the Autonomous Communities on internal
trade contain concepts of wholesale trade or commercial activity. Even
though the respective texts do not coincide exactly, they tend to agree on
essential points, considering wholesale activity to be the activity of
reselling to other traders, retailers or wholesalers or to proprietors,
industrialists or artisans. Nevertheless, the regulation of this type of
commercial distribution by the Autonomous Communities does not tend to
impact on the performance of the activity, but rather on the extent to which
it impacts on retail distribution™®.

In accordance with article 14 of Royal Decree 1882/1978 of 26 July 1978,
and as indicated in the information requests sent out, the 23 Food Units
belonging to the Mercasa Network have operating regulations and/or
service provision regulations that establish their internal regime.

In general, these regulations are concerned with organisational and
operational aspects. They all have in common the fact that they regulate
the following matters, amongst others:

17

“Investigacion de la cadena de distribucion de determinadas frutas y hortalizas”

[Investigation of the distribution chain for certain fruit and vegetables], Competition Service
[Servicio de Competencia] (now the CNC), January 2004.

18

“Investigation of the distribution chain for certain fruit and vegetables”, [Investigation of the

distribution chain for certain fruit and vegetables], Competition Service (now the CNC),
January 2004.
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(28)

(29)

(30)

a. Opening dates and hours

b. Control of entrance and exit of vehicles and goods

c.  Products that can be marketed

d.  Minimum lots for admission and sale in the market

e. Areas devoted to exhibiting goods

f. Sales forms and operations

g. Direct sales by producers

h.  Conditions for setting up as a wholesaler

I. Obligations of the management company in relation to the
administration of the markets

J- Definition of market users (sellers or suppliers and buyers or

retailers)
k.  Obligations and rights of the wholesalers
l. Economic regime for the adjudication of stalls
m. Transfer of the rights to use the stalls

The information obtained from the information requests sent out by the
CNC shows that the company managing the Merca proposes the text of
the operating or service provision regulations, which is then submitted to
the competent municipal body for approval.

In terms of the approval of the regulations, article 50.3 of Royal Decree
2568/1986 of 28 November 1986, which approves the Regulations on the
organisation, operation and legal regime of local authorities, indicates that
“the body in plenary session, once constituted in accordance with the
provisions of the electoral legislation, shall have the following powers: [...]
to approve the basic regulations, ordinances and other dispositions of a
general nature that fall within the jurisdiction of the municipal council”.

Article 49.2 of the Local Government Act refers to the procedure for
approving the regulations, which must follow the following steps:

a. Initial approval by the body in plenary session.

b. Public information and hearing of interested parties for a minimum
period of thirty days for the presentation of complaints and
suggestions.

c. Decision on all the claims and suggestions presented within the time
period and definitive approval by the body in plenary session.

d. Inthe event that no claim or suggestion has been made, they will be
deemed to be definitively adopted.

g



(31) The entry of the regulations into force is contemplated in article 70.2 of the
Local Government Act and article 196.2 of Royal Decree 2568/1986 of 28
November 1986, which contain provisions in the same direction, indicating
that ordinances and regulations, including town planning rules, whose
definitive approval fall within the jurisdiction of the local authorities, are
published in the Official Provincial Gazette [Boletin Oficial de la Provincia]
and do not come into force until their text has been published in full and
the time period laid down in article 65.2 of Act 7/1985 of 2 April 1985 has
expired, save for budgets and tax ordinances, which are published and
come into force on the terms laid down in Act 39/1988 of 28 December
1988 which regulates local tax authorities.

(32) In terms of the organisation and administration of the Food Units, it is
usually the responsibility of the Director General of the company managing
the Merca (or the Manager, depending on the terminology used in the
different regulations) who normally reports to the company’s board of
directors and assumes the power to plan the operation of the different
operating elements that make up the Food Unit, to direct and inspect the
different services; he or she is also the company’s most senior member of
staff.

(33) Under the provisions of many of the operating regulations, the Director
General or Manager may have staff to work with him or assist him if
necessary; in particular the regulations foresee the possibility of appointing
someone to be responsible for the market (General Administrator or
Market Head, depending on the terminology used), who either has
functions that are allocated to him in the regulations themselves, or
functions that are delegated to him.

(34) Similarly, and subject to a few exceptions, practically all of the operating
regulations of the Mercas in the Mercasa Network® design the
organisation of the markets through the figure of the so-called Social
Advisory Committee, even though each Merca adopts a different name®.
As set out in the text of the regulations, this body is configured as a
channel for consultation and qualified participation by the users with the
company managing the Food Unit in the activities carried out in it, thus
making it possible to have transparency of information between operators
in relation to prices and other terms of trading, as well as coordination in
relation to those aspects.

9 Mercasturias, Mercabadajoz, Mercabilbao, Mercacérdoba, Mercagalicia, Mercagranada,

Mercairufia, Mercajerez, Mercalaspalmas, Mercamalaga, Mercapalma, Mercasalamanca,
Mercasantander, Mercasevilla, Mercatenerife and Mercazaragoza.

Consultative Committee, Social Information and Advisory Committee, Users’ Committee,
Users’ and Markets’ Committee, Technical Consultative Committee or Operating and
Advisory Committee.

20

a


http://noticias.juridicas.com/base_datos/Admin/l7-1985.t5.html#a65
http://noticias.juridicas.com/base_datos/Admin/l39-1988.html
http://noticias.juridicas.com/base_datos/Admin/l39-1988.html

(35)

(36)

1.2

(37)

(38)

The committee is usually made up of the Managing Director of the Merca
and representatives of the wholesalers who carry out business within it,
operators from the complementary activities areas, municipal inspection
services, retailers authorised to buy in the markets and consumer
organisations.

Their powers consist of reporting to the governing bodies of the joint
venture company, prior to those bodies taking any decisions, on matters
related to the management, administration and operation of the Food Unit
(including fixing opening hours, determination of minimum lots, use of
containers), although such a step is not normally essential for the decision
taken. In all cases it is expressly stated that their decisions will not be final
and binding on the company managing the Merca and that they will require
ratification by its corporate bodies in order to be effective.

Wholesale distribution channels for perishable products

Wholesale trade includes trading of products between businesses
throughout the chain (producers, processors, wholesalers at source,
wholesalers at destination and retailers).

From an economic point of view the existence of intermediaries enables
different tasks to be carried out more efficiently?:

a. It reduces the transaction costs by reducing the number of trade
transactions. The transaction costs of each contact between buyer
and seller include the search for the customer and supplier, analysis,
negotiation, order and transport and delivery.

b. It encourages the provision of added value services which require a
minimum volume of operations that would not be achieved through
each individual transaction.

c. ltincreases the size and depth of the market by increasing the power
to attract customers who are prepared to travel greater distances in
order to find a broad and varied supply, thereby reducing search
costs.

d. It guarantees and brings the supply closer from the place of
production to sales points close to the place of consumption through
the use of intermediaries specialising in transport and storage.

2L “Los intermediarios mayoristas en la cadena de valor de alimentacion fresca” [Wholesale
intermediaries in the fresh food value chain], Revista Distribuciéon y Consumo [Distribution
and Consumption Review], Mercasa, March-April 2010.
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(40)
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e. It facilitates the configuration of ranges of goods that adapt to meet
the needs of the buyers. Thus, in contrast to the wholesaler at
source, which consolidates large quantities of a product or of various
products from the same source or production area, the wholesaler at
destination consolidates the products of different wholesalers at
source and offers large quantities of products from different origins.

Throughout the value chain it is possible to distinguish different marketing
channels according to the agents intervening in it and the tasks that they
perform.

In the case of perishable products, the basic distribution circuit is the so-
called “long channel” in which producer, wholesaler at source, wholesaler
at destination and retailer are involved in turn.

This basic configuration is derived from the former mandatory requirement
that all perishable food products had to be marketed through the “central
markets”. Thus, by reference to articles 1 and 2 of Royal Decree
1882/1978, it was possible to differentiate between three channels for
wholesale distribution at destination:

a. Wholesalers at destination: wholesale markets (articles, 1, 10 et seq)
and independent wholesalers (article 2. a) 1).

b.  Distribution centres (2. a) 2).
c. Directsales (2. a) 3 and 4).

The circuit in which the products pass through the wholesale markets at
destination is known as “traditional distribution”, whilst the circuit in which
large retail companies intervene through distribution platforms or centres
has led to this channel being named “modern distribution”. Direct sales
include sales by the producer to final consumers?.

In recent years the traditional channel has given way to modern
distribution, generating shorter distribution circuits in which new agents
emerge and reducing the length of the distribution channel.

Thus, the roles of each player in the traditional value chain are changing
and the boundaries between the two are blurring, so there is an increasing
phenomenon involving vertical integration between the agents in the chain,
with “backward” integration (for example distributors who form and control
purchasing centres at source) or “forward” integration (for example
cooperatives that form fruit and vegetable packing plants that negotiate
directly with the distributors).
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This distribution channel will not be analysed in greater detail, given the purpose of the

study, although it must be borne in mind that it is an alternative distribution channel to the
other two.
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Diagram 1. The value chain in agricultural products.

Production Marketing at Marketing at Retail
source destination distribution

Hyper/

supermarket

Traditional channel

Farmer

Hotel and
restaurant
channel

SAT
cooperatives

Traditional
trade

Source: prepared in-house

(45) All the aforementioned circumstances can be illustrated with the example
of the marketing channels for fruit and vegetables, shown in the diagram
below. Up to five commercial distribution channels for fruit and vegetables
can be differentiated??,

2 Without counting the additional channel of direct sales.
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Diagram 2. Distribution channels and value chains for the marketing of fresh fruit and

vegetables.
Trade at source Trade at destination
Producers Wholesalers Retailers
Producer Bl ety Wholesaler at destination Indepe_ndent
source retailer
Fruit and ; Independent
Producer vegetable packing Wholesaler at destination retailer
plant
Fruit and Large distributors
Producer vegetable packing Wholesaler at Distribution Retail
plant destination platform establishments
Large distributors
Producer Fruit and vegetable packing plant Distribution Retail
platform establishments
Cooperatives and large producers Large distributors
Prod ; ) . Distribution Retail
oduce Fruit and vegetable packing plant platform establishments

Source: “El sistema de comercializacion en origen de las frutas y hortalizas en fresco” [The
system of marketing fresh fruit and vegetables at source], Revista Distribucién y Consumo
[Distribution and Consumption Review], Mercasa, March-April 2008

(46) As it can be seen from the diagram, the first two channels for marketing

fruit and vegetables are characterised by the fact that the marketing at
destination is exclusively done by wholesalers at destination and
corresponds to the traditional channel. Example 1 is the most typical, as
the figure of the wholesaler at source appears. The wholesaler at source is
responsible for the physical distribution of the product, as well as some
simple functions of selection, cleaning and packing. Example 2 is
characterised by the fact that instead of the wholesaler at source, the fruit
and vegetable plant becomes responsible for distribution and carries out
the preparation and finishing of the product from selection to packaging. In
this example it is actually the plant that places the product on the market
for the first time, as the farmer delivers it semi-prepared®. In the other
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One of the most important traits of modern marketing at source is in fact the task of the
finishing of the product that is delivered by the farmers. Furthermore, this is a relevant factor
when it comes to explaining the creation of value in the chain and the final selling price of
these products, in particular the difference that exists between the price that the farmers
receive and the final price that the consumers pay.
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(47)

11.2.1

a)
(48)

(49)

three examples marketing at destination is done through large retailers via
distribution platforms (wholesale warehouses) and corresponds to what is
named modern distribution, which uses three sources of supply: the
services of wholesalers at destination, the fruit and vegetable packing
plants or a single business entity made up of the producers and the fruit
and vegetable packing plants which deals directly with the large retailers.

We describe below the traditional channel, the cash & carry channel and
the modern distribution channel.

The traditional channel
Marketing at source

In the traditional channel the first producer sells the product to an operator
at source or to a fruit and vegetable packing plant, which in turn resells it
to a wholesaler at destination (it is rarely the case that the farmer sells the
product directly to a wholesaler at destination).

Marketing at source includes storage services and simple processing
activities: washing, selection, classification and even packaging. Although
there are numerous figures intervening in this marketing channel at
source, basically the following operators are of particular note®:

a. Wholesalers or warehouse operators at source: they are the initial
buyers of the product, directly from the farmers. They acquire it for
the domestic or export market, normally at the same time. They form
companies that concentrate a certain volume of production and in
many cases undertake all the marketing phases.

b. Wholesale hauliers: they are agents that take advantage of vehicles
returning empty by loading them with products from the production
area and reselling them in the markets at destination.

c. Brokers or commission agents: they are independent commercial
agents that work on behalf of wholesalers at source or at destination.
They act as brokers and their task is to find available supply and to
match the buyer with the producer. They even carry out transactions
on their behalf and they receive commission for their services. They
almost always act on behalf of the buyer and they operate basically
areas where production is made through smallholdings with little
tradition of associations.
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El sistema de comercializacién en origen de las frutas y hortalizas en fresco” [The system of

marketing fresh fruit and vegetables at source], Revista Distribucion y Consumo [Distribution
and Consumption Review], Mercasa, March-April 2008; “Informe sobre competencia y sector
agroalimentario” [Report on competition and the agrifood sector], CNC, 2010.
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Exchanges [alhdndigas or corridas]: they are local private marketing
centres at source where the farmer takes his products, and there is
no need to belong to any association. The products are sold by lots
using the Dutch auction system to a limited number of buyers, with
the farmer being able to stop the auction and withdraw the product if
the price is not acceptable to him. The exchange receives the
product from the farmer, takes responsibility for its sale, weighing
and loading, and, after deduction of the corresponding fee, pays for
the merchandise at the time of delivery by the seller, assuming the
credit risk with the buyer. Quality and presentation requirements are
less stringent than in other channels as the products are an important
source of supply for the processing industry.

Selling at source through exchanges has been of considerable
importance, particularly in some geographical areas with heavy
production, although as time goes on they have been giving ground
to other forms of association that enable the producer to incorporate
greater added value in parallel to greater vertical integration of the
chain. In particular, there is a tendency towards the establishment of
closer links with production, so that some exchanges are also
producers of at least part of the product they sell. In some cases they
even integrate logistical and marketing activities and the delivery of
the product to the distribution centres of supermarket chains, mainly
European chains.

Fruit and vegetable packing plants: they are warehouses at source
that perform product handling and marketing functions that are
typical of intermediaries and they handle the receipt, classification
and packing of the crops and prepare them for despatch to the
consumer centres or keep them in cold storage in their natural state if
necessary. Their main advantage is the solvency that they offer to
the farmer. These operators are also characterised by their access to
modern channels, both domestic and export channels.

The fruit and vegetable packing plants belong to agricultural
cooperatives, agricultural processing companies [sociedades
agrarias de transformacion], large producers or, to a lesser extent,
wholesalers at source or wholesalers associated with an exchange.
They are one of the most dynamic marketing at source sectors.

(50) The geographical definition of the activity of marketing at source is

(51)

complex, given the diversity of markets in which this first phase of
marketing can be configured. In any event, at least for the exchanges, the
geographical scope of the activity could be local.

Furthermore, it must be emphasised that in parallel to the organisation and
provision of new services by the producers and the development of large
retailers, wholesalers at source have diversified their activities over time
and some of them are also present in production, in order to guarantee
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b)
(52)

(53)

(54)

(55)

11.2.2
(56)

supplies, and in the sale to the retail distributor. Furthermore, although
there are wholesalers at source who use their own fleet to transport the
goods, the current trend is for transport activities to be subcontracted or for
customers or wholesalers at destination to be in charge of them.

Marketing at destination

Marketers at destination buy the product from an operator at source and
resell it to the retail sector (hypermarkets and supermarkets, traditional
trade and the hotel and restaurant channel).

This activity may be performed by the following operators:

a. Independent wholesalers?®: they act outside the Food Units of the
central markets.

b. Traditional dealers: they are wholesalers who act together with other
wholesalers in the Food Units of the central markets.

c. Wholesale intermediaries and brokers: as with the market at source,
they are independent commercial intermediaries who work on behalf
of wholesalers at destination and facilitate negotiation with large
retailers, undertaking transactions on behalf of agents that do not
access the Merca directly (normally in those provinces that do not
have this type of establishment).

Distribution through wholesalers at destination is the main supply route for
the specialist retail trade and for retailers who sell in travelling markets. It
is therefore essential when it comes to supplying the public, given that
between 40% and 50% of homes are supplied through the first method
and between 6% and 7% through the second?’.

The demand for this type of distribution is basically made up of retail
distributors, specialist traders, small markets, the hotel and restaurant
channel and any other type of distributor of fresh food for consumption
other than in the home.

The wholesale self-service channel (cash & carry establishments)

This is a format for the wholesale distribution of mass market products on
a self-service basis and is aimed at businesses and professionals other

26

El sistema de comercializacién en origen de las frutas y hortalizas en fresco” [The system of

marketing fresh fruit and vegetables at source], Revista Distribucion y Consumo [Distribution
and Consumption Review], Mercasa, March-April 2008
2" «La distribucion agroalimentaria y transformaciones estratégicas en la cadena de valor”

[Agrifood distribution and strategic processing in the value chain], Ministry of Agriculture,
Food and the Environment.
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(58)

(59)

(60)

(61)

(62)

(63)

than the final consumers, principally businesses active in the restaurant
sector, hotel industry and retail sector?®.

Specifically, cash & carry establishments normally consist of warehouses
whose area varies between 1,000 and 2,000 m? in and that are located on
the outskirts of towns.

In Spain there are a large number of operators (some 18). MAKRO,
AUTOSERVICIO MAYORISTA, S.A., which is part of the German METRO
group, is the clear market leader in Spain. As well as MAKRO, there are
other operators that are also present to a greater or lesser extent in other
types of wholesale and retail commercial distribution of daily consumer
goods, such as DINOSOL, MIQUEL ALIMENTACIO, COVALCO, EL
ARBOL or EROSKI.

In terms of modern distribution platforms, this type of establishment is
characterised by the fact that it offers a limited number of references, at
prices that are lower than those offered by retail establishments, in an
austere buying environment and without offering any added service. Such
establishments are normally located on the outskirts of towns.

The cash & carry format shares certain similarities with distribution in the
Mercas and in theory it could be an alternative source of products for
buyers who use the Mercas.

However, in different decisions both the European Commission and the
Spanish competition authorities®® have distinguished between the market
for wholesale distribution through cash & carry establishments and the
wholesale markets at destination, for reasons of both supply and demand.

From a supply point of view, most of the operators of cash & carry
establishments are large-scale national operators and are not active in
traditional wholesale distribution. In addition, cash & carry establishments
generally handle a greater number of references than the traditional
wholesale distribution sector, including the selection of non-perishable
products.

From a demand point of view, the cash & carry service has certain
peculiarities that differentiate it from sales in the Mercas, such as the use
of the self-service system, the fact that the customers visit the
establishment to buy, the fact that it is normally located on the outskirts of
town, the fact of cash payment (in contrast to credit sales in the traditional

% CNC, Case N/07074 DINOSOL/TAGOROR/TAGOROR.

29 European Commission, Case no. IV/M.784 KESKO/TUKO; and CNC, cases N-140 PIO
CORONADO/CEMETRO (C64/01 of the Competition Tribunal), N-230 CAPRABO/ ENACO
(C70/02 of the Competition Tribunal), N-03053 CAPRABO/ALCOSTO (C83/03 of the
Competition Tribunal) and C95/06 ALIMENTACIO/PUNTOCASH; N/07074 N/07074
DINOSOL/TAGOROR/TAGOROR and N/07032 TPH/N/07032 TPH/BARGOSA.



channel) or the fact that the customer transports the goods purchased. In
addition, cash & carry establishments offer a much broader range of
products, not just perishable products, which are sold to a lesser extent
than alcoholic and non-alcoholic drinks and packaged food.

(64) Thus the clientele visiting cash & carry establishments is mainly made up
of small and medium-sized businesses with limited financial and storage
potential, whose average purchasing volume is less than that of customers
in the traditional channel and whose purchases are more infrequent, so
that it would not be worth their while to use the Mercas or to have a
supplier for each product. They prefer to concentrate their purchases in an
establishment with a broad range of stock, like the cash & carry.

(65) Moreover, the Merca channel has made an effort to diversify, so that
wholesale distribution establishments in the cash & carry format can be
found within the so-called Complementary Activities Areas. For larger
customers, the fact that a significant percentage of wholesale customers
use the cash & carry format and the traditional distribution format at the
same time may involve that the two channels are considered by such
customers to be complementary, rather than substitutes for one another®.

(66) However, it is precisely this complementary character that has led the
CNC to consider in certain decisions that the cash & carry channel and the
traditional wholesale distribution model are markets that are related or
connected to one another, due to the fact that for some customers the two
distribution channels, traditional and self-service, are complementary and
the fact that the traditional wholesale distribution channel markets a range
of products that to a large extent matchs with that of the cash & carry
establishments, is bought by similar customers and with similar aims.
Thereafter, the CNC considered that the traditional distribution channel
had a certain ability to discipline the behaviour of the operators in the
wholesale distribution market for everyday consumer goods in cash and
carry establishments®, although the other way around was not necessarily
true.

11.2.3 The distribution platform channel

(67) The channel which is based on marketing products through distribution
platforms constitutes the so-called “modern channel”. Article 6 of Royal
Decree 1882/1978 already referred to this channel by permitting the
marketing of food products through distribution centres, converting it into
one of the exceptions to the general obligation to pass fresh products
through wholesale markets.

%9 CNC, Case C95/06 MIQUEL ALIMENTACIO/PUNTOCASH.
% CNC, Case C95/06 MIQUEL ALIMENTACIO/PUNTOCASH.



(68)

(69)

(70)

(71)

(72)

This channel is becoming increasingly significant, in parallel to the growing
importance of large retailers, with the result that in 2004 around 20% of the
market for perishable products was already channelled through this type of
intermediary®.

The development of this channel is a clear example of the phenomenon
abovementioned, namely the diffusion of roles between the different
operators in the value chain. Thus, some wholesalers at destination have
diversified their activities in the chain towards production and handling at
source, forming associations with producers or acquiring land from which
to obtain their supplies. In other cases wholesalers act as logistical
operators in the modern chain, creating distribution platforms for large
retail distributors or in order to re-ship the product to other markets outside
the Merca’s catchment area, including export markets. The presence of
certain multinationals through alliances with national producers or
wholesalers at source is also noticeable®,

The large retailers use this route to introduce distribution centres or
platforms that group together products bought from large producers,
cooperatives, fruit and vegetable packing plants or wholesalers at
destination in order to distribute them to their own network of retail
establishments in Spain or other European countries. The wholesale
function does not disappear, but its performance is integrated through a
single agent.

The direct relationship between the source market and the large retall
distribution market is carried out through the buying centres. These are
partnerships or groupings of traders with an independent legal personality
from that of their members, forest up to become spokespersons with
bargaining power vis-a-vis other operators in the market, whether
suppliers or competitors. A variable number of distribution businesses get
together for the purposes of consolidating the purchases of their members
or affiliates so that they can obtain better trading terms from the suppliers
due to their greater buying and selling power>*.

The implementation of centralised purchasing mechanisms for fresh
products by the large retailers takes place in parallel to the trend for these
establishments to increase the importance of fresh products in their
establishments and the greater development of the supermarket or
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“Investigacion de la cadena de distribucibn de determinadas frutas y hortalizas”

[Investigation of the distribution chain for certain fruit and vegetables], Competition Service
(now the CNC), January 2004.

¥ «La distribucion agroalimentaria y transformaciones estratégicas en la cadena de valor”
[Agrifood distribution and strategic processing in the value chain], Ministry of Agriculture,
Food and the Environment”.

3 CNC, Case N/07074 DINOSOL/TAGOROR.
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neighbourhood formats in order to guarantee continuous supply and the
guality of these products.

(73) This is a sector which has been significantly concentrated, with large
purchasing centres that trade in all types of food products for various
supermarket chains®, as well as independent purchasing centres that
trade for a particular distribution group>®.

(74) Attimes, as well as performing their basic task of handling purchases, the
purchasing centres provide certain services to their members, such as
storage, inventory management, transport and advice services.

(75) In addition, the requirements of traceability and quality control have
demanded greater involvement by the large retailers in the control of the
supply chain, which has basically been done by outsourcing the logistical
activity that provides the required added value services.

(76) Thus, logistical operators carry out logistical activities and services in order
to optimise the continuous supply chain, which covers the efficient
maintenance of the cold chain, the reduction of the transit time of the
product and the optimisation of transport to the point of sale. Although the
commercial activities are normally carried out by the purchasing
departments and centres of the large retailers, along with the units within
the producer organisations responsible for marketing, some large
wholesalers at destination have developed this capacity to act as a
logistical operator.

1.3 The distribution of perishable food products in the central supply
markets

11.3.1 General characterisation

(77) Wholesalers at destination operate on their own or grouped together with
other wholesalers (dealers) in the municipal wholesale markets
(Mercas®’).

(78) Wholesale markets are wholesale trading centres that are located close to
major conurbations. They receive products from the land, livestock and the
sea from the trading centres at source. They therefore bring together the

% EUROMADI and IFA, amongst others.
% ALCAMPO, CARREFOUR or MERCADONA, amongst others.

¥ The proper and closest meaning of the term Merca is the one that designates the entity
responsible for managing the Food Units of the central supply markets. However, the term
Merca is also used to refer to the Food Units or central markets for the products in question
themselves and hence as a synonym for them.
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main operators at destination, the dealers, and some large distribution
platforms also use their facilities.

Mercas are large facilities that concentrate wholesale distribution and
logistical services®. They therefore perform an essential role for the
operators at source as they receive a large part of the total unprocessed
products channelled by the marketers at source (50% of the fruit and
vegetable products and 25% of the meat sector, according to the CNC'’s
2010 report on competition and the agrifood sector).

Physically the Mercas usually have a separate market for each area of
activity: fruit and vegetables, fish and shellfish, meat. In addition, the Food
Units of the central markets are increasingly carrying out complementary
activities in the so-called Complementary Activities Areas, which house
businesses involved in marketing, handling, logistical services and
customer care (packaging, storage, rented cold storage, bank branches,
cafeterias, service stations, agencies, insurers or tobacconists, amongst
others). The rest are mainly built-up areas (roads, car parks, green
spaces, etc.) and areas devoted to commercial and administrative
services. In these areas there are a group of wholesale businesses which
need more space in which to process the product in order to carry out
these added value activities; there are also certain distribution businesses
with regional warehouses from which they distribute to their supermarket
and hypermarket networks.

According to the latest Annual Report published by Mercasa, some 3,400
businesses operate in the 23 Mercas in its Network, of which around 2,000
are wholesalers installed in the fruit and vegetable, fish, flower and meat
markets and the remainder are businesses devoted to complementary
activities, logistical distribution or customer care for the users of the
Mercas, which now represent 45% of the total*®.

In particular, the report indicates that 1,101 fruit and vegetable wholesale
businesses operate in the 23 Food Units of the Mercasa Network of
Mercas, with average annual sales of 3.5 million euros (annual turnover of
3,878.4 million euros); 428 wholesale businesses are involved in fish and
shellfish, with average annual sales of 6.4 million euros (annual turnover of
2,746 million euros); and 260 businesses in meat with average annual
sales of 2.8 million euros (annual turnover of 739.3 million euros).

In 2011 the pre-tax profit of the 23 Food Units was 25.9 million euros,
compared with 22.3 million euros in 2010 and 20.1 million euros in 2009.

It must be also emphasized the large volume of employment generated by
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The performance of these services means that the main Mercas play an important role in

large-scale commercial operations, including export.
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Mercasa, 2011 Annual Report.
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the activity undertaken in the Mercas, which is estimated at close to
27,000 workers when one includes the staff of the Mercas and the staff of
the wholesalers and the service businesses located in their facilities.

Similarly, the growing commercial and services activity in the Mercas
generates an ever-increasing volume of people and vehicular traffic of all
kinds. In 2010 some 17 million vehicles passed through the 23 Food Units
(65,000 vehicles each business day). In terms of buyer numbers — both
retailers and wholesalers, hotel and restaurant trade or institutional
demand - daily attendance averages around 55,000 users.

In terms of the turnover and market share of the Mercas, according to the
data in the Mercasa 2010 Annual Report®, the wholesale trade in the 23
Food Units of the Network of Mercas reached a total value of around to
10,000 million euros in 2011, corresponding to a volume of almost 6
million tonnes of perishable food products. Furthermore, direct distribution
by businesses located in the Complementary Activities Areas is becoming
increasingly important. The Complementary Activities Areas house
businesses specialising in:

a. The handling, preparation, packaging and distribution of fresh and
frozen fish and shellfish.

b. The handling, ripening, preparation, packaging, preservation and
distribution of fruit and vegetables.

The butchering and distribution of meat.

d. Other businesses specialising in complementary and ancillary
activities.

By families of products, global fruit and vegetable sales in the Network of
Mercas during 2011 amounted to some 4.7 million tonnes, a somewhat
lower figure than in 2010, with a value of almost 4,100 million euros,
around 11% less than the previous year*’. For their part, global sales of
fish products amounted to almost 700,000 tonnes in 2011, around 5% less
than in 2010, due to the greater boost given to them in the facilities of the
Complementary Activities Areas; in total the value of meat sold exceeded
4,200 million euros. In the case of meat, during 2011 close to 400,000
tonnes were sold in the Network of Mercas, with a value of 1,175 million
euros.
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The statistical processing of the data on the commercial activity of the Mercas forms part of

the public service programme provided by Mercasa to the food chain as a whole and in that
sense is an important tool for market information and transparency.
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These data on volume and value include the business corresponding to the wholesale fruit

and vegetable markets, fish markets and slaughterhouses and meat complexes that operate
in the different Mercas, as well as the Complementary Activities Areas that complete each of
the Mercas.
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According to Mercasa, these figures represent around 50% of the total fruit
and vegetables consumed in Spain (inside and outside the home), 53% of
the fish and shellfish and 20% of the fresh meat.

Table 1. Sales in the Mercasa Network of Mercas compared with national consumption
(2011)
Complementar
Wholesale markets ActivFi)ties AreaZ Total

Million € %* Million € %* Million € %*
Fruit and vegetables 3,878 47.3% 222 2.7% 4,100 50%
Fish and shellfish 2,746 34.7% 1,454 18.3% 4,200 53%
Meat 739 12.6% 436 7.4% 1,175 20%

11.3.2
(89)

(90)

(91)

*Compared with national consumption

Source: prepared in-house by reference to the Mercasa 2011 Annual Report

The Mercasa Network of Mercas

The basic characteristic of the 23 Food Units that make up the Mercasa
Network is that both the municipal council and the state-owned company
Mercasa are shareholders of the company*’. The rationale for this
“collaboration” dates back to the 1960s, a time when the evolution of the
distribution circuits in Spain experienced a major qualitative and
guantitative leap with the creation of the “Empresa Nacional Mercasa”.
The strong population growth and its concentration in urban centres made
it necessary to adapt the commercial structures to the trends towards
urbanisation that Spain was experiencing, which had converted the towns
into large consumption centres with logistical distribution problems.

In order to meet these needs, between 1964 and 1975 the state
institutions put into place a set of development plans whose aims included
the modernisation and improvement of the wholesale marketing structures
for food products. At that time they opted for the creation of new wholesale
vehicles configured as Food Units and Mercasa was created by a
government Decree dated 7 April 1966. It was given the necessary capital
to set up and install these Food Units in the central markets and powers to
manage them. It was set up as a public limited company [sociedad
anonimay.

In order to perform its task Mercasa needed the collaboration of the
municipal councils, who were the owners of the service; however,
municipal budgets were very limited at that time so the councils could not
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rcasa continues to be a state-owned company under the auspices of the central

government. Its shareholders are SEPI, Sociedad Estatal de Participaciones Industriales
(51%) and the Ministry of Agriculture, Food and the Environment, through the Spanish
Agrarian Guarantee Fund [Fondo Espafiol de Garantia Agraria — FEGA] (49%).
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(92)

(93)

meet the investments needed to build the new markets on their own. In
order to settle this issue, Mercasa offered itself as an investment and
technical partner to certain municipal councils with more than 150,000
inhabitants.

These local entities benefitted economically and technically from this
collaboration, whilst at the same time retaining ownership of the service
and their participation in the internal management of the markets created.
This state cooperation with the municipal councils gave rise to the creation
of the Food Units which now constitute the Network of Mercas.

The Network of Mercas is currently made up of 23 Food Units distributed
throughout national territory.

Diagram 3. Configuration of the Network of Mercas in Spain
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L ] * -
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» Mercabadajoz | Mercamalaga
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L Mercabilbao Mercapalma
L]
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i [ ] .o
Mercagalicia Mercasantander
L ]
' .
. Mercagranada  Mercasevilla
L

. Mercairufia Mercatenerife

[ ] . .

. Mercalerez Mercavalencia

Mercazaragoza

Source: Mercasa (www.mercasa.es)

(94) Of the 23 Mercas in the Mercasa Network of Mercas, the most important

by annual volume of products sold are by far those in Madrid, Barcelona
and Valencia. A second group would comprise Mercamalaga,
Mercasevilla, Mercazaragoza and Mercabilbao, which also sell a
significant volume of products.

Diagram 4. Annual sales of the Mercas in the Mercasa Network of Mercas by products
(data in million euros).
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(95) In general, the main activity of all the Mercas is the fruit and vegetable
(and potato) market, except the case of Mercavalencia, whose main
activity is the sale of fish and shellfish. Nine Mercas do not sell meat and
in general the sale of meat is the least important activity in the 14 Mercas
in which it is sold (except Mercaleén, Mercajerez, Mercalicante and
Mercasevilla, in which meat sales are more important than fish and
shellfish sales).

(96) By products, Mercamadrid and Mercabarna jointly account for almost 60%
of the total fruit and vegetables sold in the Network of Mercas.
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Diagram 5. Share of sales of fruit, vegetables and potatoes by Mercas by reference to
annual turnover
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(97) In terms of fish and shellfish, Mercamadrid, Mercabarna and
Mercavalencia account for more than three-quarters of the volume sold in
the Network of Mercas. Of the rest, annual sales of fish and shellfish only
exceed 100 milion euros in Mercamalaga, Mercabilbao and

Mercazaragoza.
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Diagram 6. Share of sales of fish and shellfish by Mercas by reference to annual
turnover.

Fish and shellfish

Other Mercas

Mercazaragoza

Mercabilbao
/ ercamdlga

Mercavalencia
Mercabarna

Source: Mercasa (www.mercasa.es)

(98) Mercamadrid is the most important Merca for meat, selling 40% of the
meat sold in the Network of Mercas. It is followed in importance by
Mercabarna Mercazaragoza, Mercasevilla and Mercavalencia. The
remainder of the Mercas only account for 13% of total meat sales between

them.
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Diagram 7. Share of sales of meat by Mercas by reference to annual turnover.
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(99) Apart from the Mercas belonging to the Network of Mercas, according to

the information provided by Mercasa and its 2009 Annual Report, other
central markets where fresh products are traded close to the consumption
centres have been identified: Mercaolid, Mercavallés, Mercagirona, Mercat
del Camp, Mercat Central de Fruites i Verdures, Mercado Mayorista de
Vitoria and Mayoristas de fruta y verdura de Xativa.

(100) However, most of these municipal central markets are not as important, in

terms of turnover, as the 23 Food Units that make up the so-called
Mercasa Network of Mercas. In particular, the only one of these markets
that appears to be of a comparable size to the Mercas in the Mercasa
Network of Mercas, according to the information published on its website,
is Mercaolid. Mercaolid sells a similar volume to the most important
Mercas in the Network of Mercas, as it can be seen from the following
diagrams.
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Diagram 8. Comparison between Mercaolid and the Mercasa Network of Mercas
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Source: Information supplied by Mercasa and Mercaolid website.

11.3.3 Supply in the Mercas

(101) Most of the sellers based in the Mercas are wholesalers at destination.
For them, the alternative to setting up in the Merca is to operate
independently, supplying products directly to the retailers and to the hotel
and restaurant channel. Some of the perishable products are supplied in
this way; however, the ability of the Mercas to attract customers in the
context of wholesale trade is very important and they achieve market
shares of over 70% for certain fresh products in their catchment area®.
Setting up in a Merca has significant advantages for wholesalers**:

a. Sharing of common costs: the management of the market as a single
space means that all the businesses operating in it can make costs
savings. Other services that are provided in the wholesale markets
such as the management of packaging, water purification or waste
collection and recycling would be much more expensive if they were
done on a smaller scale®.

* Cruz Roche, I. (2010), “Los intermediarios mayoristas en la cadena de valor de alimentacion

fresca” [Wholesale intermediaries in the fresh food value chain], in Revista Distribucion y
Consumo [Distribution and Consumption Review], Mercasa, March-April 2010.

See section 11.3.5 below.

The wholesalers operating in the Food Units have to pay fees or tariffs by way of rent. These
are normally lower than the rents charged on the open property market. For example, in the
case of fruit and vegetable stalls these fees represent a rental cost that varies between 16
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b. Increased power to attract demand: the ability to attract retail
customers varies according to the volume, variety and number of
wholesalers present in the market. This attraction transfers to nearby
businesses, which can take advantage of the traffic generated by the
activity in the market (for example cash & carry establishments
located in the market that sell products that complement the ones
sold in the Food Units).

c. Network savings: the 23 Mercas that form part of the Mercasa
Network of Mercas obtain reductions in costs and additional income
through the common management of certain aspects (for example
lower energy supply costs thanks to joint bargaining, advertising
campaigns for the whole Network).

(102) To a much lesser extent producers and agricultural cooperatives are also

present in the Mercas: most of the markets have an area dedicated to
producers where they can make direct sales*; the presence of agricultural
cooperatives in the central markets is very limited*’. In 2011 total sales in
the areas set aside in the Network of Mercas for producers reached
112,000 tonnes, which represents a market share of around 10% of total
sales of vegetables and potatoes (which are the products to which first and
foremost the agricultural producers are dedicated) in the Mercas in which
they operate.

1.3.4 Demand in the Mercas

(203) According to the data in the most recent Mercasa Annual Report, in 2011

50% of all the fruit and vegetables consumed in Spain were traded in the
Mercas in its Network, 53% of all the fish and shellfish and 20% of all the
meat. The share is lower in the case of meat because the slaughterhouses
and meat markets do not exist throughout the network.

(104) However, the above figures must be qualified. First of all because the
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euros/m’ in the case of Mercamadrid and 5.4 euros/m” in the case of Mercasalamanca,
taking an average stall size of 60 m®. In the fish markets the fees vary between 25 euros/m?
in Mercamadrid and 6 euros/m?® in Mercasalamanca. Apart from these costs, the wholesalers
in the Food Units have to pay certain service charges. (“Los intermediarios mayoristas en la
cadena de valor de alimentacién fresca” [Wholesale intermediaries in the fresh food value
chain], in Revista Distribucion y Consumo [Distribution and Consumption Review], Mercasa,
March-April 2010).

Only six Mercas do not have such an area: Mercagalicia, Mercagranada, Mercairufia,
Mercajerez, Mercamadrid and Mercasevilla (Report on “la distribucién agroalimentaria y
transformaciones estratégicas en la cadena de valor”, [agrifood distribution and strategic
processing in the value chain], Ministry of Agriculture, Food and the Environment, 2008).

Whilst the agricultural cooperatives make 39.3% of their sales directly to large retailers, they
only sell 4.9% directly in the Mercas, a similar figure to the 3.3% that they sell to the end
consumer.



importance of the products sold in the Mercas is slightly higher in the case
of products for domestic consumption. In 2009*® 65% of the fruit,
vegetables and potatoes consumed in Spanish homes came from the
Mercas (in comparison with 55% of the total sales in the Mercas that year,
including domestic non domestic consumption), 57% of the fresh fish and
shellfish (in comparison with 45% of the total), 47% of the frozen fish and
shellfish (in comparison with 37% of the total) and 25% of the meat (in
comparison with 21% of the total). And secondly, because these figures
are calculated by reference to the total consumption of fresh products in
Spain, including areas in which the sales of the Mercas in the Mercasa
Network account for a much higher percentage of final consumption and
areas in which there are no Mercas*’. As we have already indicated, some
Mercas sell more than 70% of the fruit and vegetables consumed in their
catchment area®.

(105) The demand in the Merca channel comes from three groups of buyers:

traditional trade, large retail distributors and the hotel and restaurant
channel®.

(106) The commercial distribution sector (traditional trade and large retail

distribution) obtains its supplies principally from the Mercas (40.5% of its
supplies)®’. However, the Merca is much more important for traditional
trade than for the retail establishments involved in organised distribution.
Within this latter category, the large supermarket and hypermarket chains
principally use their own distribution platforms but the small regional
supermarket chains normally go to the central market in their region.

(107) The hotel and restaurant channel has a much less active presence in the

Mercas. The table below sets out the split of purchases by sources of
supply of the commercial distribution sector (large retail distribution and
traditional distribution) and the hotel and restaurant channel. Table 2
shows that the commercial distribution sector depends more on perishable
products from the Mercas (40.5% of its supplies of perishable products)
than the hotel and restaurant channel (12% of its supplies).
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The data for 2011 are not available.

Later we present the results of a study by Mercasa in 2009 which sets out the share of the
23 Mercas in the Network of Mercas compared with total consumption in their catchment
area.

The ability of the Mercas to attract customers, local or regional, is limited. Mercasa estimates
that in the case of the larger Mercas, their catchment area could be supra-regional,
extending for more than 300 kilometres. To be precise, Mercasa estimates that the
catchment area of each Merca subdivides into two areas: the primary catchment area, which
is the area that covers 85% of sales in the Merca, and the secondary catchment area, which
covers the rest of the sales.

The hotel and restaurant channel includes independent restaurants, restaurant chains, bars
and coffee shops, hotels and night spots.

Mercasa (2009).



Table 2. Sources of supply of perishable products for commercial distribution and the
hotel and restaurant channel

Producers at source 20.5% 9.8%
Wholesalers outside the Merca 30.9% 43.5%
Wholesalers in the Merca 40.5% 12.0%
Wholesale self-service (cash & carry) 0.7% 7.2%
Retailers 1.0% 9.1%
Distributors 4.9% 18.3%
Others 1.4% 0.3%
TOTAL 100% 100%

Source: Martin Cerdefio, V. J. (2011), “Estrategias de aprovisionamiento de la restauracién
comercial, colectiva y social. Posicionamiento de las Mercas en el abastecimiento de alimentos
frescos para consumo fuera del hogar” [Supply strategies of the commercial, collective and
social restaurant industry. Positioning of the Mercas in the supply of fresh food for consumption
outside the home] in Revista Distribucién y Consumo [Distribution and Consumption Review],

Mercasa, March-April 2011.

(108) According to different studies®, as well as going to the Merca, restaurant
establishments go to a further ten types of suppliers of perishable
products, so that in the hotel and restaurant channel the main suppliers of
perishable products are the wholesalers outside the Merca (43.5% of
consumption), followed by organised distribution (18.3%) and Mercas
(12%). These data seem to show that the wholesalers in the Mercas have
had a lower adaptation to the needs of the hotel and restaurant channel®*.

(109) According to these studies, the reasons given by operators in the hotel
and restaurant channel for not buying in the Merca are the need to have
staff available to go to the Merca (43%), travel costs (30.9%), unsuitable
opening hours (21.8%), prices (15.5%) and entry costs (8.9%). For the
commercial distribution sector these percentages are considerably
reduced, so that only prices show a higher value in terms of the reason for
not buying in the Mercas (21.9%). In this case, the main reason for not
using the Merca is travel costs (24.9%), followed by satisfaction with their
current supplier (24.3%).

%3 Study on “el canal horeca en Espafa” [the hotel and restaurant channel in Spain] (FIAB and

IC, 2007); “El mercado potencial de las Mercas” [The potential market of the Mercas]
(Mercasa 2009).

* “Los intermediarios mayoristas en la cadena de valor de alimentacion fresca” [Wholesale
intermediaries in the fresh food value chain], in Revista Distribucion y Consumo [Distribution
and Consumption Review], Mercasa, March-April 2010.
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11.3.5 The geographical catchment area of the Mercas

(110) In case N/07032 TPH/BARGOSA it was indicated that the “geographical
catchment area for the sales made through the traditional channel, that is
to say directly through the stalls of dealers in the central markets of the
main Spanish cities (Mercamadrid, Mercabarna, Mercavalencia, etc.),
could be less than national, being restricted to the catchment area of the
Autonomous Community”, to which, based on what we have mentioned
earlier, we can add the fact that this catchment area may even be smaller
than that of the Autonomous Community. In addition, in areas that are
equidistant from two central markets, there is competitive interaction on
homogenous competition conditions.

(111) According to the study done by Mercasa entitled “Los intermediarios
mayoristas en la cadena de valor de alimentacion fresca” [wholesale
intermediaries in the fresh food value chain], the ability of the Mercas to
attract customers, local or regional, is limited. Mercasa estimates that in
the case of the larger Mercas, their commercial catchment area may be
supra-regional, extending more than 300 kilometres.

(112) In its 2009 Annual Report, Mercasa estimates that the catchment area of
each Merca is subdivided into two areas: the primary catchment area,
which is the area that covers 85% of the sales of the Merca, and the
secondary catchment area, which covers the rest of the sales. The
diagrams from that Annual Report, which show Mercasa’s estimates of the
ability to attract customers and the catchment area of each of its Mercas,
are reproduced below.

Diagrams 9, 10 and 11. Geographical catchment area of the Mercasa Network of Mercas
in the food chain according to Mercasa estimates (fruit and vegetables, fish and meat)

(See pages below)

Source: Mercasa, 2009 Annual Report and information supplied.
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(113) As it can be seen from the diagrams, the catchment area of each Merca
could be local or regional, which would create geographical markets
segmented by regions, unless there are areas of overlap between the
catchment areas of the Mercas that are large enough to represent
effective competitive pressure. However, not all the Mercas have an equal
catchment area: in the case of the large Mercas, such as the ones in
Madrid or Barcelona, the catchment area could extend beyond the region,
extending as far as 300 kilometres.

(114) As it has been indicated, the analysis of the catchment area of the Mercas
reveals that distribution through the Mercas has a greater importance than
is reflected by the weight of the wholesale markets channel in the
consumption of perishable products.

(115) Hence certain Mercas carry particular weight in their respective catchment
areas. In the case of fruit and vegetables, Mercalaspalmas,
Mercacordoba, Mercasalamanca, Mercagranada, Mercabarna,
Mercabilbao, Mercapalma and Mercasevilla have a market share of over
70% in their respective primary catchment areas®, which means that
more than 70% of the fresh fruit and vegetables consumed in their
respective immediate catchment areas is sold in the Merca; in Mercairufia
and Mercamadrid the percentage is over 60%, in Mercamalaga it is over
50%, and in Mercatenerife, Mercazaragoza, Mercamurcia and
Mercabadajoz it is over 40%. In other words, 15 of the 23 Mercas have a
market share for fruit and vegetables in their primary catchment area that
accounts for more than 40% of total consumption. It is striking that the
percentage market shares are still very high in the total catchment areas,
which are much broader in certain cases: thus Mercamadrid sells 47% of
the fruit and vegetables consumed in the centre of the country;
Mercabarna 54% of the fruit and vegetables consumed in Cataluiia; and
Mercasevilla, Mercacordoba, Mercagranada and Mercamalaga jointly sell
more than 40% of the fruit and vegetables consumed in central and
western Andalucia. We also have to add the archipelagos, where the
shares of Mercapalma (62% in the Balearic Islands), Mercalaspalmas
(74% in the islands of the province of Las Palmas) and Mercatenerife
(49% in the islands of its province) are very significant.

(116) In the case of fish, the importance of the Mercasa Mercas is more limited.
In their respective primary catchment areas, only Mercazaragoza (60%)
and Mercavalencia (54%) have market shares of over 50%, and a further
five Mercas (Mercacérdoba, Mercagranada, Mercairufia, Mercabarna and
Mercamalaga) have shares of over 40%, although it must be borne in
mind that the catchment areas of the Mercas in Andalucia overlap
considerably and Mercasa’s real position may be stronger than the market
shares of its Mercas reflect when considered individually. In the total
catchment areas, only Mercavalencia has a share of more than 40%.
(48% in the area of Levante and Albacete).

*® In its study Mercasa distinguishes between the primary catchment area, which is the area

closest to the Merca, where 85% of the volume sold in it is consumed, and the total
catchment area, which is much broader.
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(117) Only seven Mercas sell meat and only Mercavalencia has a significant
position in its primary catchment area, with a market share of 53%.

(118) Mercasa considers that the position of each Merca in the market is
explained by the potential demand in the Merca’s catchment area, the
existence of competitors and the size of the wholesalers located in the
Merca. To be specific, the factors cited by Mercasa are®:

Proximity to potential demand in its catchment area.

Competition in the surrounding area (existence of other wholesale
markets and/or external operators).

The presence of a critical mass of operators within the Merca, which
is around 50 operators in the central markets and around 40
operators in the Complementary Activities Areas, although each
Merca has its peculiar features.

The size of the operators within the Merca, with a greater ability to
generate synergies and economies of scale and opportunities, the
larger and more diversified they are.

(119) Mercasa considers that the Network of Mercas presents an important
level of competitiveness and positioning compared with other food sites®’
in neighbouring areas, given that:

The Mercas belonging to the Network of Mercas present an
equivalent level of competitiveness to other food sites in nearby
areas.

The level of occupation of the Mercas is in many cases higher than
the average for other sites.

The Network of Mercas is better located with respect to:
- Major population centres

- Municipal markets

- Logistical and organised distribution platforms

- Connectivity with infrastructure

56
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Mercasa, 2009 Annual Report.
Mercasa, 2009 Annual Report.
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[ll.  DISTORTIONS OF COMPETITION IN THE ACTIVITY OF THE MERCAS

(120) As shown in the previous section, although the Mercas have lost relative
importance when compared to the past, even today they still channel a
very significant part of the wholesale consumption at destination of
perishable products in Spain: around 50% of the fruit and vegetables,
more than 50% of the fish and shellfish and 20% of the meat consumed in
Spain passes through the Mercas®®. These percentages may even
underestimate the position of the Mercas, bearing in mind that there are
areas of national territory not covered by the Network of Mercas: hence
the Mercas are far more important in their immediate catchment areas and
the Mercas are very important for the traditional retail trade.

(121) In contrast to the significant transformation that the Spanish commercial
system has gone through in recent years, the current configuration of the
model of selling fresh products through central markets dates back to the
1960s. It seems advisable to check that the functioning of the Mercas and
the current model for the public service provided by central markets are
rational and justified in the current context and to analyse their impact on
the development of competition.

(122) In this context it must be borne in mind that certain actions of the Mercas,
or of the businesses installed in the Mercas, have been in the past subject
of scrutiny by the competition authorities, and that sometimes breaches of
the competition legislation have been proved. A paradigm case is that of
Mercasevilla (Case 525/01, Mercasevilla), in which the Competition Court
found proof of breaches of the Competition Act and imposed sanctions on
Mercasevilla. It also found other restrictions on competition which arose
out of the Merca’s operating regulations, although it was not considered to
be appropriate to impose sanctions on these practices. A similar reasoning
was applied by the Competition Court in Case R367/99 Mercabilbao.

(123) An analysis should be done on the internal operating rules of the Mercas,
approved by the municipal councils, in order to see how they affect the
development of competition between the agents operating in the Merca
(section 1ll.1). It is also necessary to review the general approach to the
activity of central markets and the justification for public intervention and
for the existence of reserved activities (section 1l1.2).

(124) The following analysis is based on the operation of the Mercas that make
up the Network of Mercas, given that they are the main Mercas and are
the ones that have the most influence on wholesale distribution of fresh
food products. Where possible, the analysis of the Network of Mercas has
been completed with the analysis of other central markets, in particular
Mercaolid.

°® Data exclusively for the Mercasa Network of Mercas.
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1.1 The internal operating regulations of the Mercas

(125) The 23 Food Units that make up the Network of Mercas are governed by

their own operating regulations or service provision regulations, which
have to be approved by the municipal council, as proposed by the
corresponding joint venture company in each case™.

(126) The regulations of the Mercas lay down the various actions that form part

of the daily operation of the Food Units, following a given time sequence.
There are therefore clauses relating to:

o Pre-sale actions.

o The sale itself.

o The method of payment.
o Post-sale actions.

o Other types of clauses.

(127) From a competition perspective, these clauses are subject to be

categorised according to the type of anti-competitive effect that they may
generate. Conceptually, the behaviour of the Mercas may generate two
types of anti-competitive effects in the market:

a. It may reduce effective competition between operators, either by
blocking access for sellers and buyers to the space of the Merca
(section 111.1.1), or by limiting the possibilities and incentives for
effective competition between the agents operating in the Merca
(section 111.1.2).

b. It may take an unfair part of the profit generated from the agents,
impacting negatively on the final consumers (section 111.1.3).

1.1.1 Restrictions on access to the Merca

(128) The Merca is a public space in which dealers set up in order to sell their

products. The first type of problem stems from the fact that the number of
stalls is limited, so that the way in which they are allocated between sellers
or the requirements imposed on them in order to operate in the Mercas
may distort competition in the market, encouraging anti-competitive
coordination between the wholesalers already installed in the market or
reducing the competitive pressure of the potential bid.

59

According to the responses to the requests for information sent out by the CNC’s Advocacy
Division, Mercalgeciras and Mercamurcia do not have regulations covering their internal
operating regime or service provision regulations. Mercalgeciras expressly states that “there
are no internal operating regulations or service provision regulations approved by the
company’s governing bodies”.
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a) The administrative authorisation and the requirements for accessing the
Merca

(129) The regulations of all of the Mercas provide that in order to own a stall
and operate in a Food Unit it is necessary to obtain an administrative
authorisationor licence issued by the corresponding municipal council, at
the proposal of the Merca or the joint venture company responsible for
managing the service, following compliance with a series of requirements
laid down in the regulations. Subsequently it is the joint venture company
that assigns the specific stall to the permit holder. Only in one case
(Mercairuiia) the system for granting the licence or authorisation is the
tender process run by the joint venture and decided by the municipal
council for the adjudication of the stall..

(130) Given that the Merca is a public space, access to it may determine the
provision by the operators of the services of selling fresh products on a
wholesale basis. As a result, this administrative authorisation must be
treated as being subject to the provisions of Act 17/2009 of 23 November
2009 on free access to service activities and their exercise [Ley sobre el
libre acceso a las actividades de servicios y su ejercicio] (hereinafter the
Umbrella Act). As a regime for authorisation, its existence should be
sanctioned and justified by a rule with the status of the law and must be
non-discriminatory, necessary and proportionate (article 5 of the Umbrella
Act). However, it does not appear that these conditions are satisfied.
There are serious doubts about whether it is in the public interest to need
an authorisation other than the ones that may be required, in general
terms, in order to operate as a wholesaler of fresh products, or anything
other than the actual decision by the joint venture company to award the
stall. In any event, in that the purpose of the permit is to check the
applicant’'s compliance with the requirements laid down in order to own a
stall and not to give access to the stall per se — which is granted by the
joint venture company via another route — the form of a sworn affidavit
may be more proportionate than that of the authorisation (article 5 of the
Umbrella Act) or, at least, it might be more appropriate for the joint venture
company to be responsible for checking compliance with the requirements
imposed on the dealer as part of the adjudication procedure for the stall.

(131) Some of the requirements laid down in order to be an authorisation
holder could also be contrary to the Umbrella Act:

a. The requirement to hold Spanish nationality. This clause is
present in the regulations of six Mercas (Mercabadajoz,
Mercalaspalmas, Mercamalaga, Mercasantander, Mercavalencia and
Mercazaragoza) and is expressly prohibited by articles 5.a) and 10.a)
of the Umbrella Act.

b.  The requirement to prove sufficient financial standing to trade in
the Merca and to specify the type of articles and the quantity of
them that it is proposed to sell in the market. These requirements
for obtaining permits apply in practically all of the Mercas. In both
cases it can be seen the risk that these economic requirements may
be used to make the granting of the permit subject to “... proof of the
existence of an economic need or a demand in the market, to the
evaluation of the possible or actual economic effects of the activity or
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to an assessment of whether the activity accords with the economic
programming aims fixed by the competent authority or the selling of
products or services of a particular type or provenance...”, which are
expressly prohibited by article 10.e) of the Umbrella Act.

(132) Finally, it must be borne in mind that in a large majority of the Mercas

applications for authorisations to occupy a stall must be sent to the joint
venture company, which in turn sends them to the municipal council with a
report or a proposed decision. To the extent that these reports or
proposals may be influenced by the dealers in the Merca as a result of
their status as shareholders in the joint venture company or because they
participate in its consultative committees (see paragraphs 176 to 179 on
Social Advice Committees), the provisions of article 10.f) of the Umbrella
Act would be breached, as this would allow the operators already in place
would be allowed to influence the decision about the entry of new
competitors.

b) The duration of the authorisations

(133) The duration of the authorisationsto occupy the stall is very closely

connected to the duration of the joint venture companies. Based on the
content of the regulations and with the information provided by Mercasa,
the 23 Food Units can be categorised as follows:

- In the thirteen Mercas that are managed by a publicly-owned joint
venture company, it was provided that the joint venture company
would run the market for a period of 50 years by application of article
111.1 of the Local Services Regulations. In those cases® - except
the case of Mercajerez — the duration of the authorisationsto occupy
a stall is linked to the duration of the joint venture company itself and
is 50 years®®.

- In the case of the two Mercas without any enquiry into the takeover
of the services by the municipal council® and the four Mercas that
have moved to a direct management model®®, which are also subject
to the public law regime, the market is operated by the joint venture
company indefinitely. In these cases the duration of the
authorisationsto occupy a stall is 50 years®* or indefinite®.
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Mercalicante, Mercairufia, Mercajerez, Mercalaspalmas, Mercamadrid, Mercamalaga,
Mercamurcia, Mercapalma, Mercasalamanca, Mercasantander, Mercasevilla, Mercavalencia
and Mercazaragoza.

Strictly speaking, the 50 years are not reached, as it is stipulated that the duration of the
approval may not be longer than the duration of the joint venture company or, in particular,
may not exceed six months or one year from the date of the reversion of the facilities of the
Food Unit to the council.

Mercagalicia and Mercaledn.
Mercabarna, Mercabilbao, Mercacérdoba and Mercagranada.
See footnote 61.

In the case of Mercabilbao the approvals are for an initial maximum of 10 years,
automatically renewable for periods of five years, which converts them into indefinite permits.
In Mercagranada, according to its regulations, approvals are granted for a term that does not
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- In the four Mercas in which the service has not been taken over by
the municipal council®, Mercasa indicates that the management is
subject to private law principles. According to the information
supplied by Mercasa, stalls are allocated for 5-10 years in
Mercalgeciras, 25 years in Mercatenerife, 50 years in Mercasturias
and for an unlimited duration in Mercabadajoz.

(134) Such long terms constitute a barrier to entry for new dealers and

consolidate the position of the wholesalers already installed in the market.
Furthermore, these terms breach the provisions of article 9.2 of the
Umbrella Act, which establishes: “where the number of authorisations to
carry out a particular service activity is limited: [...] b) the authorisations
granted shall be for a limited and proportionate term, taking account of the
characteristics of the provision of the service, and shall not give rise to an
automatic renewal procedure or confer any form of advantage on the
outgoing provider or on persons particularly connected with it once the
authorisations has expired”.

(135) This situation also unjustifiably prevents the entry of new operators to the

market for long periods of time. Although the Services Directive allows the
validity of the permits to be temporarily protected where they are limited in
number, it also requires that their duration is proportionate, in the sense
that they “do not restrict or limit free competition beyond what is necessary
to guarantee the recoupment of the investments and a fair return on the
capital invested ".

(136) The Catalan Competition Authority adds in this respect that “it appears

obvious that a term of 50 years (the maximum permitted by the regulations
of the markets of the municipal council in question) would not be
proportionate, as the necessary investments (basically in movables) do
not require such a long recoupment period. From a competition point of
view, it is therefore recommended that the duration is the shortest possible
period that enables competition “for the market” to occur as frequently as
possible whilst enabling the investments made to be recouped. This
procedure for granting the licence must respect the principles of publicity,
objectivity, impartiality, transparency and competitiveness”™®’.

(137) Furthermore, even though procedures for automatic renewal or extension

of the term of the licences have not been detected in the regulations
analysed, it does appear advisable to point out that the Services Directive
does not allow such provisions.

(138) The table below shows that some Mercas have a very small number of

businesses. For example, there are less than ten businesses in the fruit
and vegetable markets of Mercalgeciras and Mercabadajoz, in the fish and
shellfish markets of Mercalaspalmas, Mercasalamanca, Mercairufia,
Mercaledn, Mercajerez and Mercabadajoz and in the meat market of
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restrict or limit free competition further than is necessary in order to guarantee that
investments are recouped, but the regulations do not lay down any limit.

Mercalgeciras, Mercabadajoz, Mercasturias and Mercatenerife.

General observations in relation to a query raised by a town council in the province of
Barcelona about municipal markets (CO 49/2012), Catalan Competition Authority.
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Mercasevilla.

In many other markets there are no more
businesses in situ.

Table 3. Number of businesses installed in each Merca, by products.

than 20

Mercamadrid 148 162 24
Mercabarna 161 74 41
Mercazaragoza 36 17 190
Mercalaspalmas 196 5 -
Mercasevilla 75 42 1
Mercavalencia 58 27 14
Mercamalaga 59 24 -
Mercamurcia 59 11 10
Mercabilbao 39 24 -
Mercagranada 33 17 -
Mercapalma 38 - 10
Mercatenerife 42 - -
Mercacordoba 23 12 -
Mercalicante 31 - -
Mercasalamanca 25 6 -
Mercairufia 13 8 -
Mercasantander 20 - -
Mercaledn 11 7 -
Mercasturias 17 - -
Mercajerez 13 1 -
Mercalgeciras 1 10 -
Mercagalicia 10 - -
Mercabadajoz 4 4 -

Source: Mercasa (www.mercasa.es)

c) The system for allocation of stalls

(139) Once the corresponding authorisation has been obtained, the allocation of

stalls to the operators by the manager of the Merca takes place. In
general, a certain level of imprecision and ambiguity in the
determination of the criteria for this allocation has been noticed. The
vast majority of the regulations provide in generic terms that the system to
be used will be the one that accords with the criterion of best public
service; some of them are a little more specific, making reference to
criteria. of publicity and competitive tendering (Mercabadajoz,
Mercagranada, Mercatenerife, Mercasevilla, Mercalaspalmas), whilst in
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other cases the regulations simply state that the criteria will be “the criteria
determined in the regulations” with no further specification (Mercasturias,
Mercapalma). Finally we must highlight the case of Mercavalencia, whose
regulations indicate that stalls will be allocated by drawing lots or by
whatever procedure is deemed most suitable, a system which in no way
guarantees the existence of a competitive process by which to award the
stalls. Very few regulations are more explicit in the sense of making
reference to specific systems that guarantee competitiveness.

(140) Hence the company managing the Merca is given a broad discretion in
terms of the selection and designation of the businesses that are
awarded stalls. This allows them to interfere in the free play of supply and
demand, making the grant of the authorisation subject to economic
criteria, for example weighing-up their suitability by reference to the supply
of products in the geographical area or to economic programming aims. It
must be remembered that the use of these criteria is expressly prohibited
by article 10.e) of the Umbrella Act. This discretion causes a distortion to
the free play of supply and demand that in some cases may be justified by
some higher interest. However, in that case, the principles of necessity,
proportionality and non-discrimination must be satisfied.

(141) This situation appears to stem from the original wording of Royal Decree
1882/1978, article 15.1 of which provided that: “When it comes to the
allocation of stalls in the wholesale markets, without prejudice to the
provisions of article 12, out of the systems authorised by the current
legislation the one that best fits with the criterion of best public service and
gives the greatest guarantee that the successful candidate will carry out its
commercial activity on the terms set out in this Royal Decree shall be
used”. This wording was amended in 2010, precisely in order to bring
Royal Decree 1882/1978 into line with the Umbrella Act and to introduce
competition into the allocation procedures for allocating stalls, with the
new wording reading as follows: “When it comes to the allocation of stalls
in the wholesale markets, without prejudice to the provisions of article 12,
out of the systems authorised by the current legislation the one that best
guarantees supply equilibrium, consumer protection and the protection of
public health shall be used. The allocation procedure must take account of
the principles of publicity, objectivity, impartiality, transparency and
competitiveness.” However, despite the fact that the amendment was
introduced in February 2010 and came into force in September of the
same year, it has not given rise to any amendment to the regulations of
the Mercas, which continue to refer to the previous legislation.

(142) The fact that the methods for selecting the dealers are discretionary could
help to explain the tendency that exists whereby stalls that become
vacant over time are taken over by dealers that are already installed
in the Merca.

(143) First of all, relatively few stalls become free in the markets, which is
consistent with what it is said in subsection b) above about lengthy
durations. Thus between 2000 and 2012 there were 1,318 changes of
ownership in the 23 Mercas as a whole (see table 4). The majority (908
changes, 69%) correspond to transfers of stalls between individuals. The
fact that there are private transfers between individuals means that the
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transfers happen totally beyond the control of the Merca, as the transfers
depend solely on the wishes of the individuals to assign their stalls. In fact
what it has happened, for example in Mercamadrid, the largest Merca in
Spain, is that no transfer took place between 2000 and 2012, whilst in
Mercalaspalmas there were 213 private assignments in that same period.
Only 410 changes (31%) were assignments by the Mercas, which
represents an average of 17.8 changes per Merca over the 13 years, that
Is to say, on average, only 1.4 stalls per year per Merca.

Table 4. Data on stalls in the Mercas (2000-2012)

No. of Private transfers Assignments by the Merca

MERCA changes of

ownership No. % No. %
Mercabadajoz 15 0 0% 15 100%
Mercabarna 174 174 100% 0 0%
Mercabilbao 42 39 93% 3 7%
Mercacérdoba 71 49 69% 22 31%
Mercagalicia 9 0 0% 9 100%
Mercagranada 143 62 43% 81 57%
Mercairufia 10 8 80% 2 20%
Mercajerez 15 3 20% 12 80%
Mercalaspalmas 216 215 100% 1 0%
Mercaledn 11 4 36% 7 64%
Mercalgeciras 33 0 0% 33 100%
Mercalicante 36 23 64% 13 36%
Mercamadrid 4 0 0% 4 100%
Mercamalaga 48 29 60% 19 40%
Mercamurcia 72 42 58% 30 42%
Mercapalma 0 0 - 0 -
Mercasalmanca 35 33 94% 2 6%
Mercasantander 50 0 0% 50 100%
Mercasevilla 73 65 89% 8 11%
Mercasturias 16 0 0% 16 100%
Mercatenerife 85 3 4% 82 96%
Mercavalencia 111 110 99% 1 1%
Mercazaragoza 49 49 100% 0 0%
TOTAL 1,318 908 69% 410 31%

Source: prepared in-house from information supplied by Mercasa.

(144) Secondly, the occupation of the stalls released does not always take
place via a competitive procedure. Table 5 shows the way in which the
410 stalls allocated by the Mercas were assigned. Five Mercas do not use
an allocation procedure. Instead they assign the stalls by means of leases,
so that a large number of the assignments have been by way of leases



(175, 43% of allocations) and there are various direct allocations (18),
without any guarantee of a competitive process in the selection of the
successful candidates®,

Table 5. Systems for allocating stalls released by the Mercas.

Form of .
MERCA No. . MERCA No.| Form of assignment
assignment

Mercabadajoz | 15 Lease ) 18 direct allocation

Mercamalaga 19 : X
Mercabarna 0 - 1 pub|IC allocatlon
Mercabilbao 3 Allocation ) 18 allocation

- : Mercamurcia 30 '

Mercacérdoba | 22 Allocation 12 negotiated
Mercagalicia 9 Lease Mercapalma 0 -
Mercagranada | 81 | Allocation Mercasalamanca | 2 allocation
Mercairufia 2 Allocation Mercasantander | 50 Allocation
Mercajerez 12 | Allocation Mercasevilla 8 Allocation
Mercalaspalmas| 1 | Public tender Mercasturias 16 Lease
Mercaledn 7 Allocation Mercatenerife 82 Lease
Mercalgeciras 33 Lease Mercavalencia 1 Allocation
Mercalicante 13 | Allocation Mercazaragoza 0 -
Mercamadrid 4 Allocation

Source: prepared in-house from information supplied by Mercasa.

(145) The change made to Royal Decree 1882/1978 in 2010 does not appear to

have improved the scenario described in the two preceding paragraphs.
Indeed, since 13 September 2010 (when the changes made in Royal
Decree 1882/2010 came into force) there have been 182 changes of
ownership of stalls in the Mercas belonging to the Mercasa Network of
Mercas, of which 136 (75%) have been between private operators and 46
have been assignments by the Merca (25%). However, there has been a
change in the way in which the Merca has carried out the assignments, so
that leases and direct assignments have become the predominant forms
used, accounting for 63% of the assignments (in the previous period they
accounted for 46%). Tables 6 and 7 below compare the figures for
changes of ownership of stalls and allocation systems before and after the
change to the regulations:
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The way in which the rest of the allocations were carried out has not been exhaustively
checked.



Table 6. Data on access to stalls in the Mercas. Comparison by periods

No. of Private transfers | A\SSignments by
PERIOD changes of the Merca
ownership No. % No. %
2000 - Sept 2010 1,136 775 68% 364 32%
Oct 2010 - 2012 182 136 75% 46 25%
TOTAL 1,318 911 69% 410 31%

Table 7. Systems for allocating stalls released by the Mercas. Comparison by periods

f Leases Direct allocations | Other allocations
PERIOD Assignments
by the Merca| No. % No. % No. %
2000 - Sept 364 152 42% 12 3% 200 55%
2010
(2)6:1t22010 - 46 23 50% 6 13% 17 37%
TOTAL 410 175 43% 18 4% 217 53%

(146) Thirdly, it has been noted that even in the few cases which do provide for
a competitive allocation system, some of the tender conditions contain
allocation requirements that prevent new operators from entering the
central supply markets, which would also explain the abovementioned
tendency for free stalls to be occupied by dealers already installed in the
Merca.

(147) Thus in the case of Mercabilbao, the tender conditions for the tender for
authorisations for stalls in the fish market make it a requirement to be able
to take part in the tender that the applicants “are natural or legal persons,
dealers in MERCABILBAO [...]". Consequently the allocation criteria state
that a circumstance to be considered when deciding to whom to award the
tender will be that the applicant “at the time when the tender process is
taking place and whilst the tender is performed, is the holder of a stall in
the Bilbao Food Unit, especially for activities analogous to the ones
referred to in these tender conditions”. In other tender conditions for stalls
in the same Merca the allocation criterion laid down is that the applicant
must be a dealer in fish in any of the wholesale markets in the European
Union, awarding one point for each year as a dealer up to a maximum of
20 points, out of a total of 100 points.

(148) For its part Mercacordoba stipulates in its tender conditions — in this case
in the fruit and vegetable market — that the allocation of the stalls will be
governed, amongst other things, by the fact that “the wholesalers are
owners of adjacent stalls to the ones that are the subject of this tender”
and the “use during the last two years of modules for storage
complementary to the sale.”

(149) Mercabarna also stipulates, in the case of a stall in the central fruit and
vegetable market, that natural and legal persons may take part in the
tender process if they are: “fruit and vegetable wholesalers, cooperatives,
unions of cooperatives or their commercial services, associations of
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producers, groups of retailers that use the market for the distribution of
products amongst their members, central, regional or local government
authorities, directly or through bodies authorised for market regulation
purposes”.

(150) In a similar way to what it happens with the approval of the internal
operating regulations of the Mercas, it is the Merca that proposes the
allocation procedure to the municipal council by reference to certain bases
or conditions that are also proposed by the Merca®.

(151) The preferential rights and advantages that the tender conditions give to
the former licence holders or persons connected with them after the expiry
of the licence are also contrary to the Services Directive and Act 17/2009.
The former licence holders may not have any kind of “acquired rights”
because “if the former licence holders were recognised as having any kind
of preference or advantage they would be able to continue to provide their
services and to occupy one of the places — which are limited — without
having to compete with the rest of the potential entrants. This would be a
breach of the principle of free competition and the principle of equality of
treatment between all of the possible competitors, which constitutes a

serious restriction of competition”°.

d) Restrictions on transfers of stalls between wholesalers

(152) Practically all of the regulations analysed give the Merca a right of first
refusal and retraction or a pre-emption right when a transfer of ownership
of a stall occurs. In all of these cases there is also a provision that if the
Merca does not exercise that right it will be entitled to a percentage of the
price for assigning the stall, which varies between 20% and 40% .

(153) Through this figure the Merca could make the price of the stalls more
expensive, making the entry of new competitors difficult. There is also an
incentive for the Merca to act in this way, given that by increasing the price
of a particular stall the valuation of the rest of the stalls established in the
Merca would also be artificially increased. Furthermore, given that the
regulations of the Mercas do not contain criteria to regulate the exercise of
the right of first refusal, this right could be used by the Merca to block the
entry of competitors that it does not want because of economic
programming criteria.

e) Duty of the wholesalers to market certain quantities:

(154) The requirement to market a minimum tonnage is a very generalised
clause in the regulations of all of the Mercas analysed. In 17 Mercas a
failure to sell the minimum quantities laid down leads to the termination of

% That is seen in the cases of Mercabilbao and Mercacérdoba.

General observations in relation to a query raised by a town council in the province of
Barcelona about municipal markets (CO 49/2012), Catalan Competition Authority.

In the case of Mercaolid, 15%.
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the authorisation to own a stall or the loss of the status of seller-user in the
market.

(155) This obligation finds support in the original version of Royal Decree
1882/1978 of 26 July 1978, which has now been repealed. Article 14
provided that the regulations of each wholesale market would determine
the minimum tonnage to be sold on each stall by reference to its
characteristics and the type of product, as well as the review of those
tonnages. However, after the adaptation of the Royal Decree to the
Umbrella Act, implemented by Royal Decree 200/2010 of 26 February
2010, the possibility of determining minimum sales per stall has
disappeared from the state regulations, given that this is a requirement of
an economic nature which makes the provision and continuation of the
service subject to compliance with certain economic objectives determined
by the company managing the Merca, and as such is contrary to the
provisions of article 10 of the Umbrella Act.

(156) Moreover, only in one case (Mercairufia) the regulations impose a duty on
the wholesalers not to exceed a maximum tonnage sold (article 53), a
provision which by analogy with the preceding one, constitutes an
unjustified requirement that is contrary to the provisions of article 10 of the
Umbrella Act.

(157) Along the same lines, the Catalan Competition Authority has also
assessed’? a clause in regulations that fixed a particular number of stalls
by category of product or by the establishment of a commercial mix
defined in percentages of the total sales area, taking the view that
“provisions of this kind are not only contrary to the Services Directive but
also amount to unjustified restrictions on competition that prevent or hinder
access to the market by interested operators. In fact, provided that
adequate conditions are present, the determination of the supply and
demand, and the results of their confrontation, must be resolved through
market mechanisms, as a consequence of the decisions of the economic
agents, and must not be influenced by the economic programming of the
public authorities”. It also adds that “In general, the incumbent operators
have an interest in the application of protectionist measures, which have
negative effects on competition (they prevent the entry of operators that
want to enter and there is therefore a reduction in the competitive pressure
to which the operators that are already established are subject) and, in
consequence, they also provoke negative effects on consumers: less
freedom of choice, higher prices or lower quality products”.

.1.2 Clauses that may facilitate anti-competitive coordination
between sellers or buyers in the Merca

(158) We have identified a second group of clauses which may have the effect
of reducing the level of effective competition between the agents operating
in the Merca and of encouraging the appearance of coordinated behaviour

2 “General observations in relation to a query raised by a town council in the province of

Barcelona about municipal markets (CO 49/2012), Catalan Competition Authority.



between them by facilitating the monitoring of their commercial strategies
and limiting the possibilities for differentiation.

a) Obligation to channel payments through the Merca

(159) The regulations of one Merca (Mercasevilla) lay down an obligation to
channel collections and payments through the company managing the
Merca. It is not possible to deduce from the internal operating regulations
of Mercasevilla whether this obligation is intended to apply to all kinds of
products or whether it only applies to retailers buying fish (in article 33 of
the regulations there is a general provision to this effect, despite the fact
that article 30 of the same regulations, when setting out the obligations of
the retailers, only and specifically refers to the obligations of fish retailers).

(160) The obligation to channel collections and payments through the company
managing the Merca may encourage control by the dealers over the prices
actually applied by each of them if that information is disseminated on an
individual basis between the businesses. To this end, it is essential to
ensure that the operators in the Merca do not have access to this
information and that they do not participate in bodies with access to it or
with the ability to influence decision-making about the management of
collections and payments.

(161) Furthermore, this clause means that the Merca attributes the mandatory
and exclusive provision of a service to the dealers, which makes the costs
of operating in the market more expensive and it is likely that this will have
negative repercussions for the final consumers.

(162) For all of these reasons, it does not appear that there is any justification
or proportionality in the fixing of this type of obligation by the Merca.

b) Duty to provide information to the joint venture company

(163) This is a clause that is contained in fifteen of the Mercas analysed. The
clause provides that the wholesalers must provide both the management
of the Merca and the competent authorities with information in relation to
the entry and exit of goods, terms of the transactions undertaken and, in
general, all aspects relating to supply that they are asked for. Over and
above this generalised obligation, in the case of three Mercas, it has been
found that as well as mentioning these aspects, the regulations specifically
include certain information about prices amongst the information that must
be provided to the management of the Merca, in particular:

o Maximum, minimum and dominant prices (Mercagranada)

o Minimum and maximum prices achieved by the articles sold
throughout the day, although it is emphasised that these data will be
obtained for statistical purposes (Mercapalma)

o Minimum, maximum and most frequent prices (Mercasevilla) and in
addition it is established that the Merca must check the sale prices
obtained for each of the products.



(164) In addition, the majority of the regulations analysed contain a generic
obligation on the buyers and on the users of the market, in general, to
provide all the information that they are asked for by the Merca or the
competent bodies. Only in some cases (for example Mercasturias and
Mercapalma) these provisions are accompanied by a clarification that
such information will only be compiled and used for statistical purposes.

(165) Obligations to provide information to the company managing the Merca,
and in particular information about prices, may result in risks for
competition as a result of the use made of that information. The
dissemination of individualised information may allow the businesses to
control things between themselves, removing the incentive for aggressive
commercial strategies, low prices and discounts. Nevertheless, to the
extent that this information is used for statistical purposes, is disseminated
on an aggregated or anonymous basis, is not disseminated immediately or
is disseminated on an open basis, the risk of coordination will be lower. It
may also promote objectives of efficiency by encouraging a better
adjustment between supply and demand. Other factors, such as the
frequency of the information, may also be taken into account in this
analysis, depending on the particular circumstances of each case’.

(166) Likewise, it is important to ensure that the dealers do not have access to
the information that all of the sellers provide through internal committees
or bodies involved in the management, monitoring or control of the activity
of the Merca.

(167) In this sense the powers of the Social Advisory Committees’ are of
concern from the competition perspective, to the extent that, on the one
hand, the dealers and the buyers in the Merca have access to
commercially sensitive information on other competitors through these
Committees (prices, quantities sold by the dealers, applications for
expansion or improvement of stalls) and potential entrants (applicants for
permits) and may influence management decisions or the proposals that
the Merca sends to the municipal councils, including the operating
regulations. This may affect, for example, the possibilities for other
operators to access the market.

c) Obligation to pay cash

(168) This clause appears in the internal regulations of ten Mercas
(Mercalicante, Mercabadajoz, Mercagalicia, Mercagranada, Mercairuiia,
Mercavalencia, Mercazaragoza, Mercalaspalmas, Mercamalaga and
Mercasantander).

(169) The determination of the payment method limits the possibilities for
differentiation between dealers, as far as it ensures the homogenous

® Guidelines of the European Commission on horizontal cooperation agreements.

As we have indicated, these Committees adopted different names depending on the Mercas
(see section 11.1.3): Consultative Committee, Social Information and Advisory Committee,
Users’ Committee, Users’ and Markets’ Committee, Technical Consultative Committee or
Operating and Advisory Committee.
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application of a term of trading that eliminates the possibilities for
commercial differentiation in relation to a competitive variable such as
payment by credit, generating the same effects as would be produced if it
were a practice adopted by the operators”. In the past the competition
authorities have imposed sanctions on behaviour of this kind where it has
been agreed between private operators, due to the fact that it constitutes a
breach of article 1 of the Competition Act’®.

(170) The payment method is an aspect that must be autonomously defined by

each seller bilaterally with the buyer and it must be the result of a freely
negotiated agreement reached between the parties. This clause therefore
removes an important competitive constraint between dealers, for example
the possibility that some of them might propose to finance the purchases
made in the Mercas by offering credit terms, bearing in mind that we are
usually talking about large volume purchases, which could be a decisive
factor for the retailers using the Merca when it comes to deciding which
wholesaler to go to.

(171) In fact, several regulations analysed do not contemplate this provision

and others (Mercapalma) add clauses that provide that payment for the
goods will be made in accordance with the terms agreed with the seller.
Three out of the ten regulations (Mercasantander, Mercamalaga and
Mercagalicia) that contain this provision add, at least, to the obligation to
pay cash the clause “except for deferred payment agreed with the seller”,
which introduces the possibility that the seller is free to negotiate a
deferred payment with the buyer.

d) Prohibition on sales between wholesalers in the market

(172) This is a clause that applies in thirteen Mercas (Mercalicante,

Mercasturias, Mercabadajoz, Mercabilbao, Mercagranada, Mercajerez,
Mercalaspalmas, Mercapalma, Mercasalamanca, Mercasantander,
Mercasevilla, Mercatenerife and Mercazaragoza). In the case of
Mercatenerife, the regulations expressly state that the reason for the
prohibition is to prevent such sales from “possibly resulting in the
appearance of a new intermediate step in the distribution process”.

(173) Certainly, the prohibition on transactions between wholesalers may

reduce the likelihood of restrictions on competition between the dealers in
the Merca, by limiting the mechanisms for sharing out customers or
sources of supply between wholesalers. But this is not always justified and
it may sometimes be an excessive measure for these objectives.
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CNC Resolutions of 24/09/2009 (Case S/0046/08 Pan de Asturias, Legal Ground 6),
28/09/2009 (Case S/0055/08, INPROVO, Legal Ground 3) and 14/10/2009 (Case S/0053/08
FIAB y Asociados, Legal Ground 5).

In its Resolution of 17 May 2010, case S/0106/08, the CNC confirmed the restrictive nature
of the conduct of the Union of Ironmongers of Spain [Unidon de Almacenistas de Hierros de
Espafia], which consisted of distributing amongst its members draft letters about alternative
payment methods during holiday periods (see Legal Ground 9).



(174) Transactions between wholesalers in the Merca may make it easier for
the wholesalers to adapt to increases or reductions in demand, and in fact
the regulations provide for the possibility that such transactions may
occasionally take place between wholesalers in order to complete or
conclude lots or stocks or due to circumstances authorised by the Merca,
always with prior authorisation from the company managing the Merca.
Similarly the prior authorisation of the Merca may make trading between
wholesalers less flexible.

(175) Likewise the danger supposed to be avoided, namely that sales between
wholesalers lead to the appearance of new intermediate steps within the
distribution process, is not always an undesirable situation. It can even be
efficient, if it encourages a specialisation of the wholesalers themselves.
And, inasmuch as these operators do not have market power, if the
creation of a second step is not efficient, the market itself could discipline
it.

e) Intervention of the Merca as seller in the market

(176) All the regulations analysed include central, regional and local
government bodies amongst the operators who may sell in the Food Unit,
along with the joint venture company itself.

(177) According to some of the regulations (Mercagranada and
Mercazaragoza), the justification for such provisions is the attainment of
the objectives of regulating prices for producers and consumers. The
regulations of Mercasturias and Mercaledn are more vague, as they point
to the existence of public policy grounds as the reason for the joint venture
company putting products up for sale, without giving more details.

(178) In addition, the regulations of Mercabilbao, Mercacoérdoba, Mercajerez,
Mercamadrid and Mercasevilla provide that the Merca will make
commercial spaces or free stalls available to the public authorities at their
request. In particular, in the case of Mercasevilla the regulations state that
the joint venture company reserves the right for the competent public
bodies, the municipal council or the joint venture company itself to use the
premises, quarters or sales outlets in order to meet the objectives of
regulating prices for producers and consumers.

(179) Furthermore, in five cases (Mercasturias, Mercacordoba, Mercagalicia,
Mercajerez and Mercaledn) the company managing the market is given
the status of buyer-user in the Merca.

(180) Finally, in the particular case of Mercasturias it has been found a
provision that clearly goes beyond the functions of the Merca, in that the
regulations expressly state that the management of the company
managing the market may adopt certain exceptional measures on a
temporary basis in extraordinary situations, including restrictions on
competition (article 3). This clause represents a clear breach of the
Spanish Constitution, which imposes the rule of law, understood in the
broad sense as meaning all the rules and regulations that make up the
legal system. This includes the Competition Act, whose sole purpose is to
protect effective competition. Neither the internal operating regulations of a
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Merca nor the body that has the power to approve them are authorised to
make exceptions to the application of Act 15/2007.

(181) The intervention of the joint venture company as buyer or seller of
products in the market could have been justified in the past in light of the
risk of food shortages and for reasons of security of supply. However, it
cannot be justified at the present time, particularly when such intervention
is justified on vague public interest grounds, which may protect price or
sales objectives, or where it is justified by this type of objective. Such
action represents an interference in the free play of supply and demand to
the detriment of consumers.

(182) Regarding the recognition of the Merca itself or of the public authorities as
seller or buyer, the Spanish Supreme Court has already ruled on the
illegality of such a provision in its judgment of 28 September 1993, which
confirms that articles 12.b) and 58 of the operating regulations of the
wholesale fish market of Mercavalencia S.A. were voidable, as the High
Court of Justice of Valencia had already ruled on 21 May 1990. The
appeal filed by the Association of Fish Wholesalers of Valencia
[Asociacion de Empresarios Mayoristas de Pescados de Valencia] was
brought as a result of resolutions of the Valencia municipal council which
approved the operating regulations of the joint venture company
responsible for managing the Merca.

(183) These articles included the bodies of the state administration, state
entities and municipal bodies as possible owners of stalls in the wholesale
market, generating “a collapse of the adopted principle of freedom of
tendering or competition, with discriminatory consequences and to the
detriment of the other sellers, by making it possible for the public
administrations, with their status as a “more powerful person” and with the
privileges inherent in their position, to act as simple sellers; as the basic
regulations and the operating regulations decide the mechanisms for
public intervention of certain entities in the capacity of sellers [amongst
them, the joint venture company itself] in order to achieve the objectives of
regulating prices, guaranteeing supplies for the town and its catchment
area or establishing quality and competition in the market; a situation of
intervention which due to its very purpose can only arise for the reasons
referred to and on an exceptional basis”.

(184) According to this judgment therefore, commercial spaces or free stalls in
the markets must not be allowed to be made available to the central,
regional and local government bodies that ask for them.

f) Restrictions on export

(185) In the case of seven Mercas (Mercasturias, Mercagalicia, Mercacordoba,
Mercagranada, Mercajerez, Mercaledn and Mercapalma) the regulations
provide that exporters have the right to visit the Merca as buyers, provided
that they do so in order to sell the products that they buy in the Merca
outside the town in which the Merca is located.

(186) This is a measure that artificially protects both sellers and the local buyers
in the Merca, given that on the one hand it prevents a particular group of
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buyers (exporters) from acting as wholesalers, reselling the products
bought in the Merca to other buyers in the town in which the Merca is
located, and on the other hand prevents them from acting as retailers in
that town. In addition, the territorial restrictions on reselling that are applied
to export buyers would be contrary to article 11.1.a) of the Umbrella Act,
which provides that “the rules and regulations that govern access to a
service activity or the carrying out of the activity must not make such
access or exercise subject to: a) Quantitative or territorial restrictions and,
specifically, limits fixed by reference to the population or to a minimum
distance between suppliers. Economic aims, such as the aim of
guaranteeing the economic viability of certain suppliers, may not be
invoked as justification for quantitative or territorial restrictions.”

1.1.3 Clauses that may mean that the company managing the Merca
is taking advantage of its position vis-a-vis the operators

(187) The third group of clauses identified may mean that the Merca is taking
advantage of its position, in order to restrict the freedom of the
wholesalers and retailers to contract certain services, by making obligatory
for them to contract with the Merca itself or with a third party.

(188) In these cases it is foreseeable that there may be a detriment to the final
consumers, due to the fact that either the sellers or the buyers in the
Merca will pass on the additional costs, directly increasing their prices or
indirectly reducing quality or providing fewer sales services.

(189) Only in exceptional circumstances it may be justified to impose an
obligation to contract these services with the Merca itself, in particular
where it is proved that the centralised provision of these services by the
Merca represents a significant potential saving for each of the users
compared with the provision of the service by the market in competition
(for example the presence of economies of scale), that the centralised
provision of the service by the Merca is not viable without the demand of
each and every one of the operators in the Merca, and that in the absence
of the obligation to acquire the service from the Merca, a sufficient number
of operators would acquire it outside the Merca and, as a result, make the
centralised provision of the service unviable. In addition, there must be
proof that the centralisation does not distort competition in the market for
the service being centralised.

a) Unloading and transport of the goods

(190) Seven of the analysed regulations deal with the unloading and transport
of the goods. In five of these cases (Mercasturias, Mercacordoba,
Mercagalicia, Mercajerez and Mercaolid) the regulations provide that the
unloading of the goods from the vehicles of the entrants and their transport
to the warehouses must be done by staff or entities that are duly
authorised by the joint venture company, which seems to imply that this
cannot be done by the wholesalers themselves. However, in the other two
cases (Mercapalma and Mercasevilla), the regulations provide for exactly
the opposite, that is to say, they specifically provide that in both Food



Units this operation will be done by staff who do not work for the joint
venture company, meaning therefore that this task is the responsibility of
the wholesalers. The case of Mercamadrid is also worth highlighting. The
articles of its regulations dealing with loading and unloading were annulled
in 1991, except the case of the banana market, in which it is provided that
the unloading will be done by the persons or entities designated by the
group of users of the section and that the buyers may handle the loading
operations themselves, as with in the five cases already mentioned.

b) Boning and preparation of fish for leather production

(191) The operating regulations of one Merca (article 70 of the regulations of

Mercasevilla) establish that once the leather-production fish has been
unloaded and before it is transferred to the sales hall, leather-production
fish weighing more than 3 kilograms must be boned and have the head
and tail cut off in the preparation hall of the market by Merca staff. This
type of obligation is not seen in the regulations of any other Merca.

c) Placement of the goods at the point of sale

(192) This clause is only included in the operating regulations of one Merca

(Mercasevilla). As we have mentioned, the regulations of some of the
Mercas do include the obligation that staff of the joint venture company
must unload the goods and transport them to the halls, but in no event is
there an obligation regarding the placement of the goods at the point of
sale.

d) Obligation on the buyers to reweigh the goods

(193) The internal regulations of Mercasevilla impose an obligation on the

buyers in the fish market to weigh the goods in the Merca’s facilities
(article 78). This means that the retailer buying the goods must transport
them to the corresponding weighing machine so that they can be
immediately weighed, in addition to obtaining the corresponding sales slip.
However, the regulations (article 36) do not make the same provision in
the case of the fruit and vegetable market; for this market a less restrictive
rule is laid down which indicates that the reweighing of the goods is
optional.

(194) This obligation is not contained however in the fruit and vegetable market,

which lays down a less restrictive rule which indicates that the re-weighing
of the goods is optional. It also contrasts with the regulations of the rest of
the Mercas, in which either there is no mention of re-weighing by the
buyers, or there is a provision that this is optional but not obligatory
(amongst  others, Mercasturias, Mercajerez, Mercalaspalmas,
Mercapalma, Mercasevilla and Mercagranada).

e) Involvement of the joint venture company in the payment by the retailer to the
wholesaler



(195) As indicated, the regulations of Mercasevilla impose an obligation to
channel collections and payments through the company managing the
Merca. The Merca receives a commission for this broking service, which
represents an added cost for the businesses operating in the Merca.

(196) As indicated, it is not totally clear in the case of these regulations whether
the provision is intended to cover all types of products or whether it only
applies to the retailers who buy fish (in article 33 the obligation is
contemplated in general terms, despite the fact that article 30 of the same
regulations, when laying down the obligations applicable to retailers, refers
only and specifically to fish retailers).

(197) In addition, the regulations of Mercasevilla provide that the seller has a
period of 24 hours in which to make payment, although the Merca has a
period of 48 hours in which to make the corresponding payment to the
seller, following the deduction of the commission corresponding to the
handling of the sale in question. The time between the two events means
that the Merca obtains a financial benefit that does not appear to be
justified.

f) Payment of a bond for the use of containers

(198) The regulations of the Mercas generally provide in general terms that
sellers must deposit empty containers in the area established for that
purpose or in the corresponding hall.

(199) However, the regulations of Mercasevilla indicate that the purpose of this
facility is the storage of metal containers or other recyclables which belong
to the senders of the fish or the wholesalers and which are used by retail
buyers to remove the goods bought in the market. The Merca may
manage this directly or sub-contract it.

(200) However, in this case the regulations require the retailers to provide a
bond before using these containers. This is highly unusual as the
regulations of no other Merca contemplate this additional obligation to
provide a bond for the use of the containers.

g) Storage facilities and refrigerated chambers for goods bought but not
removed

(201) The regulations of twelve Mercas establish an obligation for retailers to
use storage facilities or refrigerated chambers for goods bought but not
removed.

(202) In five of these cases (Mercacordoba, Mercalaspalmas, Mercatenerife,
Mercazaragoza and Mercamadrid) the regulations provide expressly that
goods bought and not removed may be deposited in the dealers’ own
individual chambers, aside from the possibility of using the Merca’s official
chambers.

(203) However, in the remaining seven cases (Mercasturias, Mercagranada,
Mercajerez, Mercamalaga, Mercapalma, Mercasalamanca and
Mercasevilla) the regulations provide that goods bought must be removed
within a certain period of time or must be deposited in the storage facilities
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or refrigerated chambers of the Food Unit. In other words, dealers’
possibility to use their own chambers is not contemplated, meaning that
the buyers must pay the corresponding fee.

(204) Although this provision could be justified, amongst other reasons due to
the lack of space, it is a restriction on competition based on the imposition
of a service that the dealers could provide themselves. As it has already
said, this means that if such justification exists it must be based on the
principles of necessity, proportionality and non-discrimination.

(205) Furthermore, the existence of various refrigerated chambers in the Merca
means that there may be various providers of this service, a possibility that
is expressly recognised in some cases (Mercagranada, Mercajerez,
Mercamadrid or Mercamalaga, amongst others).

(206) In contrast, two Mercas (Mercapalma and Mercacordoba) provide for the
existence of a single refrigerated chamber and a single provider of the
service; and in a third case (Mercasevilla) it is expressly established that this
service may be provided directly or may be sub-contracted, which will attract
the corresponding fee.

h) Removal and storage of unsold stock in the refrigerated chamber

(207) In terms of marketing fish, the operating regulations of one of the Mercas
(Mercasevilla) provide that the surplus stock from each day’s sale will be
removed from the sales outlets by staff of the joint venture company
immediately after the sale has ended and will be transported to the
refrigerated chambers.

(208) They also provide that if the wholesaler wishes to remove the stock from
the market it may do so, provided that the stock is destined to markets
outside the municipal district of Sevilla, which means that the wholesalers
are forced to perform this service by themselves, because if they remove
the stock to store it themselves they cannot put it up for sale again in the
Food Unit. The regulations also indicate that the preparation and handling
of the surplus fish stored in the chambers will be for the wholesaler’s
account.

(209) Similarly, it does not make sense that according to the clause referred to
in the previous paragraph, retailers can deposit goods that they have
bought but not taken away themselves, yet the wholesalers cannot deposit
the unsold stock in the refrigerated chamber themselves and the
intervention of staff from the Merca is necessary.

(210) In fact, in the case of this same Merca, the same regulations (article 50),
when dealing with the marketing of fruit and vegetables, allocate this
function to the wholesalers themselves, with no intervention whatsoever
from the staff of the joint venture company. Likewise, the internal
operating regulations of Mercasevilla provide that the refrigerated facilities
for fruit and vegetables may be used for storage in accordance with the
rules and regulations and that this service may be provided by the joint
venture company or may be subcontracted to third parties. They also
specify that the transport of the different products to the general
refrigerator or to the rest of the refrigerated chambers in the market will be



assumed by the wholesaler, the person bringing them in or the owner of
the goods: in all cases the corresponding fee must be paid. Both the entry
and the internal movement and exit of products from the chambers will be
for the wholesalers’ account.

(211) The regulations of Mercapalma contain similar provisions to the
regulations of Mercasevilla in respect of the Food Unit for fish, providing
that the storage, internal movement and exit of goods from the general
refrigerator will be done by staff of the joint venture company, with the
company receiving the fees laid down for doing so. The regulations
differentiate between two concepts: the fee for occupation and the fee for
moving goods.

(212) In contrast to the aforementioned regulations, Mercamadrid provides in its
operating regulations in respect of fish (article 65) that unsold fresh fish
that is not deposited by a wholesaler in its own chamber will be deposited
in the Merca’s refrigerated chambers, from which it will be removed each
day before the start of trading. The regulations therefore permit not only
the use of a wholesaler's own chambers, but also, in cases where the
Merca’s chambers are used, allow the wholesaler to handle the removal of
the goods without any intervention from the staff of the joint venture
company.

i) Exclusive use of the ice-making plant of the Food Unit

(213) The operating regulations of four Mercas (Mercamadrid, Mercacordoba,
Mercasevilla and Mercaolid) deal with this matter and in every case they
provide that the Food Unit may only sell ice that is produced in the plant of
the fish market itself and that there will be only one plant in the Merca.

(214) In one of the three cases (Mercamadrid) the regulations add that this
service may be awarded to various bidders, in the case of Mercaolid the
regulations refer to the existence of a single successful bidder and in the
other case (Mercasevilla) they state that this service may be undertaken
by the joint venture company or may be subcontracted.

.2 The model for the provision and supply of the service provided by
central markets

(215) In the previous sections it has been shown that the service provided by
central markets in Spain has undergone and is undergoing profound
changes. When Mercasa was formed at the end of the 1960s, sales
through distribution platforms did not exist, whereas they currently
represent a very significant part of the market. Similarly wholesalers that
operate successfully at destination outside the Mercas have emerged.

(216) The Mercas have been gradually losing market share to alternative
channels and this raises the question of whether the reason for this is
intrinsic to the market or has something to do with the organisational
model of the activity of central markets.

a9



(217) In these circumstances it is necessary to reflect on whether the
organisational model for the activity of central wholesale markets at
destination in Spain is justified at the present time and whether it should
be modified in order to encourage greater competition and a more efficient
operation of the system.

(218) First of all, the fact that the activity is reserved to the municipal councils
makes private initiative more difficult and raises the question of whether
this is justified nowadays. Secondly, the central markets have been
managed to date on a centralised basis, under the Mercasa umbrella, and
an assessment of the efficiencies and inefficiencies of that model shall be
made. Finally, a trend has been observed in recent years towards
maintaining the forms of direct management as against the forms of
indirect management, a question which is also worth addressing.

.2.1 Reservation of activity in the case of the service provided by the
central markets

(219) As described in previous sections, practically all of the Food Units were
formed in accordance with the provisions of articles 48 and 166.1 of the
1955 Royal Decree, which indicated that market services, amongst others,
could be undertaken by the municipal councils as a monopoly. Along the
same lines, albeit varying the terminology, article 86.3 of the Local
Government Act established the reservation of this activity to the local
authorities.

(220) The reservation of this activity to the municipal councils prevents access
to the activity by new operators interested in providing it. Each municipality
has a single agent that controls the number of suppliers that there can be.

(221) Furthermore, essentiality is an idea linked to the circumstances of each
moment in time. Essentiality and social needs vary over time and with the
development of technologies, which means that it is necessary to review
whether this necessary character of the service continues to exist and
whether the model created around it is justified””.

(222) Therefore, in this particular case it is important to assess whether the
grounds that determined the essentiality of the activity of central markets
and, consequently, the possibility of it being provided by the municipal
council as a monopoly in the first instance and the subsequent statutory
reservation established by the Local Government Act, continue to exist
today and impact on the functioning of society, bearing in mind the current
climate.

(223) Some of the arguments that have been put forward to justify the necessity
for municipal intervention are as follows’®:

" de Juan Asenjo, O. (1984), La Constitucién Econdémica espafiola: iniciativa econémica

publica “versus” iniciativa econémica privada en la Constituciéon Espafiola de 1978 [The
Spanish Economic Constitution: public economic initiative versus private economic initiative
in the Spanish Constitution of 1978].

Medina Calvete, R. A. (1971), Prestacién de los servicios de abastecimiento en mercados
centrales de mayoristas: municipalizacion del servicio y constitucion de una empresa mixta
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a. It is the mission of the administration to regulate, classify and
rationalise the supply of food products to the large consumption
centres due to the requirement to meet the primary needs of a large
number of people and because the prices prevailing in them will have
a decisive influence on the general prices index for these products.

b. Guarantee of cleanliness and hygiene in the markets.

c. Guarantee of market unity and greater transparency thanks to the
interrelation between the different markets and the necessary
collaboration between municipal councils.

d. Disappearance/reduction of price differences between markets for
identical products, standardising the way in which transactions are
carried out (for example establishing simultaneous auctions).

e. Better provision of a public service and better performance of the
checks, on both health and prices that the provision of the service
entails.

f. Reservation of stalls for producers in order to strengthen competition
between wholesalers by avoiding monopoly situations existing in the
markets as a consequence of the restriction on available spaces and
of the difficulty producers have in accessing them due to lack of
organisation and resources.

g. Increase in the productivity of the wholesalers due to the mechanical
resources made available to them in the market.

h.  The introduction of a security fence or protected area for the central
market to prevent the proliferation of wholesalers from trading
outside the market; the fixing of such an area has to take account of
the interests of the different towns, transport costs and the
investments already made in these areas by some wholesalers.

I. The adoption of new kinds of exchanges and transactions that
respond better to the current circumstances.

J- Control of volumes being sold to prevent the appearance of small
wholesalers who sell a small volume of goods, with the consequent
repercussion on unit costs.

k. Regularisation of transaction prices when necessary via the
reservation of stalls for producers and the authorities.

(224) In short, intervention by the municipal council was considered the best
option for the administration of the wholesale food markets and to comply
with the social aim of procuring a normal supply of food products for the
population and with the control functions attached to the provision of the
public service of central markets.

(225) However, a possible food shortage is not currently a justified concern
given the existence, as remarked in the course of the study, of a diversity
and wealth of alternative channels that guarantee the food supply in

para su desarrollo [Provision of supply services in wholesale central markets:
municipalisation of the service and creation of a joint venture company to perform them].
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healthy and hygienic conditions and which, due to their survival, have
weakened the “essentiality” of the service performed by the central
markets.

(226) Other reasons put forward to justify why this service should be provided

by the municipal councils have already been the subject of analysis and
criticism in this study as they have become standard clauses in many of
the regulations analysed, generating unjustified restrictions on
competition. This means that they cannot in any way continue to be the
basis for a particular model of service provision.

(227) In terms of the control functions that have been mentioned, as the CNC

has already argued on other occasions when this same proposal has been
defended’®, we cannot see why in a system of free provision of services,
subject to an authorisation or licence for example, the public authorities
cannot satisfactorily guarantee the monitoring and performance of the
public service obligations of the operators providing the service.

(228) In terms of the administration and management of the service, the

introduction of competition could help to reduce costs to the extent that
economies of scale can be obtained when the size of the town is not the
optimum one in economic terms for the provision of the service.

(229) But above all, the appearance and gradual development of marketing

channels for perishable products that sometimes are alternatives to the
central wholesale markets, is evidence of the fact that the reservation of
their activity to the municipal council has lost its original meaning. It is
neither necessary nor proportionate for certain forms of marketing to
operate with protection against competition and with public ownership at
municipal level whereas in other cases, in contrast, the private initiative is
free.

(230) Therefore, it cannot be seen the need for this activity to continue to be

reserved, that it is to say for it to be provided by the municipal councils as
a monopoly, pursuant to article 86.3 of the Local Government Act. If the
service provided by central markets can be provided by businesses in
competition on terms that are more favourable for the users than those
offered by the holder of the monopoly, and there is currently no reason to
justify the existence of the monopoly for this activity, from the competition
law perspective the possibility of the municipal councils exercising the
statutory reservation and therefore providing this service on an exclusive
basis must be excluded.

(231) There is no doubt that the liberalisation of this activity constitutes the

model that best respects competition and enables the public interest
objective that is being pursued to be guaranteed, without any reasons that
point to the fact that the involvement of private initiative in this economic
activity may carry with it a latent threat against the public interest or the
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fact that the social function of this activity would be better served by being
entirely controlled by the public sector, in this case by the corresponding
municipal council.

(232) In any event it must be emphasised that this proposal does not exclude

the possibility of the municipal councils to perform this activity under a
regime of free competition with private initiative, as recognised by articles
128.2 of the Spanish Constitution and 86.2 of the Local Government Act.
But what it does need to be allowed is that any private business that
meets the requirements of the competition legislation and any
requirements that may be laid down in the pertinent regulations may carry
out the activity.

.2.2 The centralised or decentralised management of the central

markets

(233) Mercasa has an essential role in the operation of the Mercas in Spain,

given that it is the backbone of the Network of Mercas. Mercasa is
currently present in the management of the 23 Mercas thanks to its
participation in the capital of the companies that manage the Mercas. In
some cases Mercasa has a majority interest whilst in other cases it has a
minority share. However, this apparently does not lead to any differences
in terms of Mercasa’s treatment of the Mercas in the Network of Mercas.

(234) Mercasa performs a broad range of activities whose aim, according to

Mercasa itself, is to improve transparency, competition and efficiency in
the food chain, especially in the wholesale trade in fresh food in
particular®®:

o It maintains a system of information about prices in the different
levels and intermediate markets of the distribution channels,
publishing the daily trading prices in the wholesale markets through
its websites www.mercasa.es and www.mercadosmunicipales.es.

o It provides the price information for the wholesale trade in fresh food
from which the Index of Trends in Commercial Margins in fresh Food
Products is prepared.

o At the request of the Ministry of Economy and Competitiveness, it
prepares studies on price differences in food and mass market
products by commercial formats, which constitute the documentary
basis for the preparation of the Retail Trade Prices Observatory.

o It also plays an active part in the Food Prices Observatory, formed
within the Ministry of Agriculture, Food and the Environment, of which
all the sector associations representing the different links in the food
chain form part, along with the Autonomous Communities.

o Furthermore, in order to improve competition in the intermediate
markets, it continues to strengthen the competitive position of the
Mercas and their decisive contribution to meeting the requirements of

80

Mercasa 2010 Annual Report.

G


http://www.mercasa.es/
http://www.mercadosmunicipales.es/

traceability and food safety.

(235) In addition, the coordinated or centralised provision of the service
provided by central markets throughout national territory may have
benefits by encouraging, for example, the specialisation of the different
Mercas or the rationalisation of services. It must also be remembered that
the creation of Mercasa was probably a response to a market foreclosure,
so that the creation of the Food Units that currently exist would not have
been possible without the help of Mercasa, its financing, specialisation and
knowledge of the market and of management.

(236) However, along with this series of important benefits that Mercasa
produces for the food chain as a whole, it is necessary to consider the
possible damage to competition deriving from Mercasa’s presence in the
joint management of the 23 Mercas making up the Network of Mercas.

(237) The fact that Mercasa participates in the management of the 23 Mercas in
the Network of Mercas means, first of all, that these 23 Mercas do not
compete with one another to attract dealers or in terms of the offer of
services that they provide in the way that they would do if they were
independent entities.

(238) We must not forget that even though each Merca performs its activities in
a particular town, the catchment area of the Merca extends beyond the
town boundaries, so that there may be competitive tension between
Mercas located in different towns. In section 1.2 it was analysed the
catchment areas estimated by Mercasa for each of its Mercas and it can
be seen that there is an overlap between many of them.

(239) However, given that all of the Mercas are under the Mercasa umbrella, it
is not likely that they have any incentive to compete with one another as
they would do if they were independent entities. This may have negative
consequences for the prices of the services that the Mercas provide, the
offer of services, the level of investment or innovation. In addition,
Mercasa’s financial resources may influence the making of new
investments in this respect. Moreover, the coordination exercised by
Mercasa in the Network of Mercas may create another problem. The fact
that the 23 Mercas are centrally managed may represent a disincentive for
the appearance of other Mercas that are separate from Mercasa.

1.2.3 The direct or indirect management of the central markets

(240) The companies managing the central wholesale markets for perishable
products at destination started to function at the end of the 1960s.
According to the legislation in force at that time, in order to enable the
state-owned company Mercasa to have a stake in the capital of the
Mercas, the management companies were created as joint venture
companies with a mix of capital from the municipal council and capital from
the state for a limited period of time, generally 50 years, at the end of
which the company and its assets would revert to the municipal council.

(241) In the mid-2000s some Mercas found themselves only a few years away
from the expiry of their management companies. However, a legislative
change to the Local Government Act, introduced by Act 30/2007 of 30
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October 2007, the Public Sector Contracts Act, has facilitated an escape
route, so that these joint venture companies do not have to come to an
end and can continue to manage the service provided by the central
markets. This change has consisted of the fact that the provision of a
service by a company entirely in public ownership, even if not entirely
state-owned, is now treated as direct management and therefore ceases
to be subject to the provisions of the public procurement legislation: there
is no time limit on the management, nor is it necessary to organise a form
of adjudication of the service via a competitive process.

(242) According to the data obtained from the requests for information sent out,

in a number of recent cases a change in the direct management model is

currently underway, or has already taken place®.

Table 8. Capital structure of the Mercas.

Mercalgeciras

95% Mercasa, 5% Algeciras municipal council

Mercalicante

49% Mercasa, 51% Alicante municipal council

Mercasturias

51% Mercasa, 35.2% Regional Society for the Promotion of the Principality of Asturias
[Sociedad Regional de Promocién del Principado de Asturias], 13.8% various municipal
councils (7)

Mercabadajoz

98.3% Mercasa, 1.7% Badajoz municipal council

37% Mercasa, 51% Barcelona municipal council, 12% Barcelona regional council

VIETEEIDETE. [Consell Comarcal del Barcelonés]
Mercabilbao 40% Mercasa, 60% Bilbao municipal council
Mercacoérdoba 48,9% Mercasa, 51% Cérdoba municipal council

Mercagalicia

49% Mercasa, 51% Santiago municipal council

Mercagranada 48.7% Mercasa, 51% Granada municipal council, 0.49% small shareholders
M - 40% Mercasa, 51% Pamplona municipal council, 9% Navarra regional government [
ercairufia -
Comunidad Foral de Navarra]
Mercajerez 49% Mercasa, 51% Jerez municipal council

Mercalaspalmas

58.3% Mercasa, 41.6% Las Palmas de Gran Canaria municipal council, 0.1% others

Mercale6n

36.8% Mercasa, 63.2% Ledn municipal council

Mercamadrid

48.6% Mercasa, 51.13% Madrid municipal council, 0.24% others (associations and
users)

Mercamélaga

87.23% Mercasa, 12.65% Malaga municipal council, 0.12% others

Mercamurcia

49% Mercasa, 51% Murcia municipal council

Mercapalma

45.2% Mercasa, 54.8% Palma de Mallorca municipal council

Mercasalamanca

48% Mercasa, 52% Salamanca municipal council

Mercasantander

48.7% Mercasa, 51% Santander municipal council, 0.3% others

Mercasevilla

48.2% Mercasa, 51.25% Sevilla municipal council, 0.55% others

Mercatenerife

40.74% Mercasa, 42.38% island government, 16.88% others (23 municipal councils)

Mercavalencia

49% Mercasa, 51% Valencia municipal council

Mercazaragoza

48.8% Mercasa, 51% Zaragoza, 0.2% own shares

Source: Mercasa (www.mercasa.es)
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(243) The fact that they can take advantage of this provision has led a number
of Mercas to go through the process of redeeming the existing privately-
owned shares so that their capital is exclusively in public ownership, albeit
that this capital comes from a number of different entities.

(244) In line with what it has been said above, some of the Mercas are already
management companies whose capital is entirely in public ownership and
they will be governed by private law rules, whatever their legal form,
except in relation to accounting, budgets, financial control, control of
efficiency and procurement (article 85 ter of the Local Government Act).

(245) It does not necessarily follow that it is better for the management of the
service provided by central markets to be performed by a public entity or
by a private entity.

(246) The public provision of a public service may be justified if, for example,
there are high fixed costs or insufficient demand for the service from the
general public to make the management profitable®. In addition, other
considerations such as loss of control over management or damage to the
public image may be the reason for the presence of public authorities.

(247) However, direct management by a public authority may mean the
elimination of competition between businesses because it gains control of
the provision of the service (competition “for the market”), which is an
important source of efficiencies: the bidding between the different
competitors in the phase of access to the market will enable these costs
efficiencies to be passed on to the provision of the service®. In addition,
the fact that private companies are profit-driven may generate greater
incentives to adopt management methods that represent a costs saving.

(248) According to economic doctrine, the decision to outsource the
management of certain essential services by means of indirect
management would be the most suitable and beneficial solution for the
public interest, if the following requirements are met®*:

a. Sufficient number of bidders interested in providing the service and
potential for effective competition between them to obtain the
management contract. This element would guarantee the existence
of alternatives in the event that the successful bidder should fail to
perform the service satisfactorily and reduces the need for the local
authority to regulate prices.

8 ESPINOSA GARCIA, Servicios publicos locales y competencia, | Congreso sobre Derecho

de la Competencia y regulaciéon en las Administraciones Publicas, 2010 [Local public
services and competition, | Congress on Competition Law and regulation in public
administrations, 2010].

ESPINOSA GARCIA, Servicios publicos locales y competencia, | Congreso sobre Derecho
de la Competencia y regulacion en las Administraciones Publicas, 2010 [Local public
services and competition, | Congress on Competition Law and regulation in public
administrations, 2010].

ESPINOSA GARCIA, Servicios publicos locales y competencia, | Congreso sobre Derecho
de la Competencia y regulacion en las Administraciones Publicas, 2010 [Local public
services and competition, | Congress on Competition Law and regulation in public
administrations, 2010].
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Little relative importance of specific assets that involve high entry
costs, in particular sunk costs. If the fixed costs and initial
investments that the operators have to incur in order to be able to
manage the service are irrecoverable when they cease to perform
the activity, this will act as an incentive for the operators already
installed in the market to take part in future tender procedures and
will act as a disincentive for potential competitors.

The local authority must allow the provider a significant level of
control over the costs deriving from the management of the service.
This provides an incentive for competitors to internalise the
efficiencies deriving from their management ability in the bids that
they submit, which will be more competitive.

Forecast and limitation of the circumstances that may lead to
alterations to the economic content of the contract. Uncertainty about
the possible modification of the agreed contractual terms may result
in less inventive for competition in the access phase.

Finally, a forecast must also be made about the type of agents that
will have incentives for participating in the bidding to manage the
service because, if the management is awarded to agents that
compete in the market, in vertically related activities, there may be a
risk of an anti-competitive effect. If the municipal service is essential,
or relatively important, in order to compete in the provision of
downstream or upstream services, the manager of the service may
have incentives to exclude its rivals. That is why it is necessary to
assess the possibility of creating control mechanisms that discipline
this type of behaviour or remove the incentive for it when the view is
that it may be dangerous.
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IV. CONCLUSIONS

One.

The Food Units are configured as the main platform for the trade in perishable
food products in Spain, fundamentally for the traditional channel, which mainly
obtains its supplies through this channel.

Competition between Mercas is limited, given that their catchment area is local
and that Mercasa controls a very important part of the Mercas and participates
in the management of the others. Competition from outside the Mercas, whilst
relevant in terms of volume, does not offer the same type of services and may
not be a total substitute for the Mercas, especially for certain types of
customers. Furthermore, potential competition is limited by the fact that the
activity of central markets is reserved to the municipal councils.

Over time the absence of competitive pressure has given rise to inefficient
practices in the Mercas, which may have contributed to the success of other
channels which offer alternatives to the wholesale central markets at
destination.

Two.

The operating regulations of the Mercas contain many clauses which may
hinder competition and efficiency, either by raising barriers to entry to new
wholesalers, or by reducing the rivalry between the operators installed in the
Mercas, or by imposing inefficient costs on them for the provision of certain
services.

Whilst certain restrictions could be justified on efficiency grounds, in most cases
such restrictions represent an unjustified harm to competition and, in short, for
consumers and final users.

Three.

In general terms and in particular with regard to the organisation of the supply of
the Food Unit's services to buyers and sellers, the Merca is an economic
operator and its acts are therefore subject to the disciplinary regime set out in
articles 1 to 3 of the Spanish Competition Act.

Furthermore, as instruments issued by municipal councils do not have the
status of an Act, the behaviour of the managers of the Mercas, although it may
be covered in municipal regulations, may fall within the definitions contained in
articles 1 to 3 of the Spanish Competition Act and may be unlawful within the
meaning of those articles, according to article 4 of the Act. The law confers on
municipal councils the exclusive initiative to establish the service provided by
central markets and to decide on how it is managed and organised, but does
not give them complete freedom regarding that organisation, so that it must
respect the competition rules.



Four.

The current model for the organisation and operation of the wholesale central
markets for perishable products at destination, characterised by the reservation
of the activity of central supply markets, the centralised or coordinated
management of each of the Mercas in the Network of Mercas through the
presence of Mercasa in the capital of the companies managing the Mercas, and
the tendency to perpetuate the direct management of the Mercas by public
companies with municipal and state capital, may not be the most suitable model
from the point of view of efficiency.

On the one hand the reservation of activity does not appear to make much
sense, given that there has been a proliferation of alternative channels to
the wholesale markets at destination, including wholesalers that operate
outside the Merca, without compromising the objectives of quality, safety
and traceability of food products. Reservation of activity prevents new
wholesale markets at destination from emerging and links the
management and investment decisions to the needs of the town, when the
catchment area of many central markets clearly extends beyond the
municipal boundaries.

Furthermore, the centralised management of the Network of Mercas may
have certain advantages in terms of specialisation and rationalisation, but
it loses the efficiencies that arise from competition in the market. The
tendency towards direct management of many Mercas means that
competition for the market cannot exist either.
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V. RECOMMENDATIONS

One. Improvement of the internal operation of the Mercas

Mercasa, the 23 Mercas that make up the Network of Mercas, the other
wholesale central markets and the municipal councils that own the public
service provided by central markets are urged to review the internal operating
regulations of the Mercas and any other municipal rules related to them in order
to prevent distortions of competition. In particular the municipal councils are
urged to adapt their regulations to the principles of necessity, proportionality
and non-discrimination and the Mercas, and Mercasa in particular, are urged to
audit themselves in order to adapt to the competition rules and avoid the
restrictions identified:

- Restrictions on the entry of operators to the Mercas
- Restrictions on competition between the dealers in the Mercas
- Obligations to contract certain services with the Mercas.

Two. Removal of the statutory reservation of activity

The CNC recommends the removal of the activity of central markets from the
list of activities reserved to the municipal council under article 86.3 of the Local
Government Act, a reservation which has no justification in the current context,
as shown by the appearance of channels which in part at least are alternatives
to the Mercas, which are not reserved to the public sector and which do not
compromise other public objectives such as the guarantee of supply, safety,
traceability or food quality as a result.

Three. Intensification of competition between the Mercas

The CNC urges the government to give greater autonomy to the management
of each of the central markets that form part of the Mercasa Network of Mercas.
Greater competition between Mercas, resulting both from competition between
neighbouring Mercas and from referential competition, may imply additional
efficiency gains, which may be compatible in turn with the benefits of the
economies of scale that stem from the provision by Mercasa of certain services
that are common to the Mercas in which it has an interest.
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