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1 Introduction

The objective of this handbook is to present and explain a methodology that allows for a qualitative
and quantitative impact assessment of the CNMC's advocacy acts. The Contractors have developed
a flexible methodology, that can be applied to different evaluation requirements and provides
reliable and consistent results to help the CNMC improve its advocacy policy.

The proposed methodology follows the Request for Service and it is based on literature and desk
research, including existing ex-post evaluation methodologies applied by other similar agencies
internationally, academic literature and studies that evaluate and assess the impact of competition
policy.

The methodology has been designed with the sufficient degree of flexibility so as to respond to the
heterogeneity of the acts to be assessed, and it is versatile enough to be applied on an ex-ante or
ex-post basis. For the proposed methodologies to fulfil its purpose, it needs to be applied
consistently over time by those who assume the role of evaluators, and results need to be factored
into the design of advocacy policy. Therefore, a proper implementation of the methodology requires
adequate resources, clear tasks allocation and support at all levels of the CNMC.

The handbook is based on a set of templates for each type of act, which are structured around similar
building blocks but which — at the same time — take into account the specificities of each type of act,
including market unity activities. The proposed methodology offers a set of flexible quantitative
indicators to estimate the potential (or actual) welfare impact of the measures recommended in each
act, thus allowing for cross comparison and informed prioritization, and helping ultimately to
reinforce the legitimacy of the CNMC's advocacy policy before its stakeholders.

To help understand the functioning of the proposed methodology, the Contractors will apply it to
12 selected cases and participate with CNMC staff in a set of training sessions to discuss and solve
any questions that may arise.




2 Methodological approach

The proposed methodology for the Impact Assessment of the CNMC's competition advocacy acts is
based on literature review and desk research (Subsection 2.1). The methodology has been designed
taking into consideration the unique specificities of the CNMC's advocacy policy, which relies on a
wide range of intervention instruments. Therefore, the methodology ultimately provides, under a
common rationale, a set of different templates that the evaluator shall fill in order to assess the
different types of advocacy acts (Subsection 2.2).

Like any other methodology, its implementation needs to follow a set of principles that the CNMC
can further tailor to its needs and re-calibrate according to the experience (Subsection 2.3).

2.1 Key findings of desk research

The review of the existing ex-post evaluation methodologies and guidelines provided by
international organisations shows that ex-post evaluation and impact assessment focus
predominately on the economic effects of competition enforcement activities and of the underlying
regulatory framework. The main challenges identified concerning the evaluation of competition
advocacy policy are related to difficulties in the attribution of impact.

The academic literature suggests that the preferred method to estimate the effects of competition
advocacy actions is to conduct surveys with stakeholders to assess the degree to which advocacy
acts are able to influence and alter regulatory outcomes, on the one hand, and the value to
consumers of those outcomes, on the other.

A good starting reference is provided by the OECD Competition Assessment Toolkit. This toolkit
provides a general framework to evaluate draft laws and regulations. The OECD Competition
Assessment Toolkit also provides guidance on the assessment of competition policy related to
regulations that turns out to be helpful in analysing the impacts of advocacy acts on market
competition.

The OECD Guide for helping competition authorities assess the expected impact of their activities
provides a simple and easily applicable methodology for competition enforcement activities which
should be relatively undemanding in terms of cost and time. This guide proposes an estimate of the
consumer benefits which derives from the product of the size of the affected turnover, the price
increase removed or avoided, and the expected duration of the price effect. If specific information is
not available, then the evaluator can use a defined set of default assumptions for the size of the
affected turnover; for the expected price effect and for the likely duration of the price increase in the
absence of the competition authority’s intervention. This approach has been used by different
competition authorities, including the CNMC, to quantify the impact of their enforcement activities.

Despite an increase in advocacy activities by competition authorities in recent years and greater
focus on the impact of their interventions, ex-post assessments are still quite rare or, at least, they
are not made public. In fact, only few competition authorities worldwide regularly assess the benefits
of their advocacy activities. The UK CMA (former OFT) is one of the most active authorities in these
regards: every year, the CMA commissions at least one in-depth evaluation of a market study. Most
ex-post assessments and evaluations of advocacy acts are qualitative in nature.




2.2 Rationale of the templates

The proposed templates are designed to provide a common structure to accommodate the diverse
nature, objectives, and scope of each type of CNMC advocacy acts. Every template includes tailored
sections with the aim of addressing the specific issues for each category, while preserving
consistency among them. Therefore, these templates provide, for each category, a specific structure
and a set of particular rules.

The templates have a similar general structure, and they share a number of features. This common
structure divides the evaluation into two well-differentiated parts:

e The first part, that could be considered inward oriented, focusses on the act itself. It provides
an evaluation of the act's creation process and of its ability to reach the targeted
stakeholders. This part of the evaluation offers valuable information to the CNMC
management for a better allocation and prioritization of its advocacy resources. (Evaluation
of the act).

e The second part, that could be considered outward oriented, deals with the impact of the
act and provides information on whether the act has been successful in influencing policy
and on the actual or foregone benefits associated with the proposed policy changes.
Therefore, this part of the evaluation generates information to support and legitimate the
CNMC's advocacy interventions. (Impact assessment).

The common structure of each template is completed with an Introduction section and a final part
with the concluding remarks (Conclusions). The following lines describe each of the four sections
that comprise the proposed templates.

2.2.1 Introduction

As stated in each of the templates, the main goal of the introductory section is to present the overall
context in which the act is adopted, by providing a clear overview of the key features of the market
concerned, its regulatory framework (which the act intends to influence), and the motivation behind
the CNMC's choice to carry out the act.

This section should be kept brief, clear, and understandable for a non-specialised reader. For the
sake of simplicity and efficacy of the evaluation process itself, the introduction should not become
an extended summary of the act.

2.2.2 Evaluation of the act

The first phase of the assessment consists, basically, of evaluating the act itself. It analyses the
potential of the advocacy act to influence relevant policy and decision making and compares this
potential with the internal efforts and costs associated with producing the act.

An important remark to be kept in mind when defining the scope of this phase is that it is very much
dependent upon data on the CNMC’s own activities. Therefore, a pre-requisite to carry out an
effective evaluation is to set up the corresponding data collecting mechanisms.

The depth and detail of the data collection mechanisms to be implemented should be set looking
for a balance between the objectives of the evaluator and the costs and effort needed to gather the
information. For example, if the evaluator wants to rank different acts according to their efficiency,
a simple and consistent data gathering with respect to the internal cost of producing the act (number
of weeks/worker employed) and with respect to its primary outreach (numbers of downloads or
numbers of policy discussions with stakeholders), could be enough.




This first phase comprises 4 different steps, each focusing on different but complementary aspects,
as explained below.

2.2.2.1 Relevance

This first step provides an overview of the importance of the problems addressed in the act. Having
this information right at the beginning of the evaluation process is logical since it is a direct
evaluation of the relevance of the questions dealt with by the act, which can be later compared with
different aspects, like the cost of producing the act, or the success in reaching the concerned
stakeholders.

The proposed methodology for this section looks at the relevance of the act from a qualitative and
quantitative perspective. To provide a first quantitative indication of the relevance of the act, the
evaluator should research basic indicators of the concerned sector. The list of indicators could be
tailored to each type of act and even to each act itself. However, it is advised to keep it simple and
consistent.

The following table includes the proposed indicators to research and to include in the analysis of the
quantitative relevance of most of the acts. In this respect, some of the templates (basically Market
Unity Acts) do not include a quantitative evaluation of the relevance since they are very much
targeted to specific market operators, though a quantitative assessment could be added, should the
evaluator consider that the act may have a spill over effect on the whole sector.

Table 1. List of proposed indicators to assess the relevance of the act

Total sector turnover

Economic weight and structure | Number of undertakings

of the market Average turnover per company

Geographical location/concentration of companies

Total number of employees
Labour market and employment

Average salary

Optional dimensions

As for data sources, using a general data base, like SAB/ or the Central Balance Sheet Data Office
(Bank of Spain) is easy to implement and will provide consistency across different evaluations. These
general data sources can be further complemented with sectoral or specialized sources, if the
evaluator considers that the figures gathered from the general sources do not represent the
relevance of the sector appropriately.

Once the quantitative aspect of the relevance has been addressed, the methodology directs the
evaluator to provide information on the qualitative relevance of the act. This is carried out by
identifying the market failures or market unity issues that the act addresses. It is proposed to follow
the OECD classification’, adapted to the CNMC activities.

' OECD (2019), Competition Assessment Toolkit: Volume 1 (principles), Volume 2 (guidance) and Volume 3 (operational manual).
Available at: https://www.oecd.org/daf/competition/assessment-toolkit.htm
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Table 2. List of market failures or market unity issues to be assessed in the different acts

OECD Competition Issues Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.
A. Limits the number or range of 9 PP P g

suppliers. A2. Establishes a license, permit or authorisation process as a requirement
of operation.

A3. Significantly raises cost of entry or exit by a supplier.

A4. Creates a geographical barrier for companies to supply goods, services
or labour, or to invest capital.

B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of suppliers to ¥ P 9

compete.

B2. Limits freedom of suppliers to advertise or market their goods or
services

B3. Sets standards for product quality that provide an advantage to some
suppliers over others or are above the level that some well-informed
customers would choose.

B4. Significantly raises costs of production for some suppliers relative to
others (especially by treating incumbents differently from new entrants).

C. Reduces the incentive of suppliers | C1. Creates a self-regulatory or co-regulatory regime
to compete

C2. Requires or encourages information on suppliers’ outputs, prices, sales
or costs to be published

C3. Exempts the activity of a particular industry, or group of suppliers, from
the operation of general competition law

D1. Insufficient regulatory development to guarantee the safety and

D. Limits the choices and information .
protection of consumers and users

available to customers

D2. Reduces mobility of customers between suppliers of goods or services
by increasing the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop
effectively.

(*) Additional market failures identified | E1. Insufficient regulatory development to guarantee the safety and
by CNMC in these types of acts protection of consumers and users.

E2. Insufficient regulatory development to guarantee a correct
liberalization process or efficient economic regulation.

E3. Taxes are established that generate additional costs and do not have a
clear extra-fiscal purpose.

E4. Promotes collusion between economic operators / hinders free
competition.

E5. It may lead to non-compliance with the State Aid scheme.

E6. Insufficient specification of the non-normative act to guarantee an
efficient economic regulation.




2.2.2.2 Effectiveness

The aim of the second step within the evaluation process of the act analyses how effective the act
was in reaching its targeted beneficiaries, especially policymakers. This is a crucial examination since
the ultimate goal of every advocacy act is precisely to influence those in charge of market regulation.

The ability to influence its targeted beneficiaries is measured from two complementary perspectives:
guantitative and qualitative outreach. The assessment of both perspectives requires corresponding
data gathering mechanisms by the CNMC.

From a quantitative outreach perspective, the evaluator should provide a group of figures related
to the extent to which the act reached its target audience. It could be measured, for instance, by the
impact of the publication of the act on the media or the number of downloads from CNMC's website.
In this sense, the methodology suggests using the following indicators, subject to their actual or
future availability.

Table 3. Variables proposed to assess the quantitative outreach of the acts

Number of views/downloads of press

releases / document of the act
Outreach to the general public

Number of views/downloads of web
announcements

Outreach and impact of confidential

versions shared with relevant Ministries
Outreach to policy makers

Number of Ministerial meetings discussing
the act results

Number of stakeholders involved in the

Focal Points or in the public consultation
Outreach to general stakeholders

Number of comments to the draft versions

of the act
Outreach to academia Number of papers quoting the act
Outreach to the press Number of articles/blogs quoting the act

Regarding qualitative outreach, this also requires a proactive and dedicated action of the evaluator,
who should provide a qualitative assessment on the extent to which the act has reached its targeted
beneficiaries. This task needs to be based on questionnaires addressed to the beneficiaries?.

The questionnaires could be addressed to different groups of stakeholders, with policy makers as
the most relevant group. The aim of the questions is to know the perception of policy makers and
other stakeholders on the quality and usefulness of the act.

An act can only be deemed to be effective if it has reached (quantitative perspective) its targeted
beneficiaries and if it has positively impacted the audience (qualitative perspective). Each type of act
is designed to reach different groups of stakeholders, so each template has been adapted to the
specificities of each type of act. A market study, for instance, has a broader audience than a market
unity report, though the wide publication and outreach of all the acts contributes to the better
knowledge of the advocacy principles. Therefore, the monitoring of how much interest an act has

2 Many service companies have implemented an automatized procedure whereby their customers are surveyed on a consistent

basis and their results are translated into comparable indices across companies and industries, measuring different parameters
of customer loyalty. One of the most known system is called NPS (Net Promoter Score).




raised among the audience is always a good practice whose outputs can be incorporated into the
evaluation of the advocacy policy.

2.2.2.3 Efficiency

The methodology proposes to evaluate the efficiency of the acts through the relationship between
its effectiveness and the costs and effort incurred in its delivery. The efficiency analysis is again
dependent on the availability of internal data and can only be conducted for those cases when
internal information on costs is available, and information on outreach is accessible. If these data are
available, then the efficiency assessment takes the shape of a Cost-Benefit-Analysis (cost of carrying
out the study vs. it impact).

The efficiency analysis should preferably be based on quantitative data, gathered consistently across
different acts and time periods, allowing for a useful comparison across acts. Nevertheless, as
explained in the templates, since it is unlikely that quantitative data on internal costs are available
before a data-collecting mechanism has been set up, the methodology suggests substituting
guantitative data for a qualitative indication of the time and effort required to produce the act (e.g.
through internal surveys). These surveys or qualitative questionnaires should be conducted by those
members of the management team who have an overall perspective of the resources and time
devoted to deliver each act.

2.2.2.4 Coherence

The last step of the act’s “inward looking” evaluation process entails a check of its coherence. The
methodology proposes to carry out this check by looking at the compatibility of the act with: i)
CNMC's previous findings and recommendations; ii) CNMC's objectives and traditional competition
principles; and iii) the regulatory and institutional framework.

Coherence evaluation requires a minimum level of knowledge about the nature and history of the
advocacy policy and the regulatory environment in which it takes place. This assessment could be
delivered by different members of the evaluation team and the evaluator should be able to interview
and discuss with CNMC staff. The methodology suggests relying, to the extent possible, on the
information provided by Deliverable 3, which can serve as a basis to check coherence with past acts.

To help the evaluation of coherence, the methodology suggests answering a set of predefined
questions, that could be tailored to each experience. While it is likely that the evaluator finds a
positive conclusion on coherence, these questions serve as an alert mechanism when a negative
answer arises. In such cases, the evaluator should not stop by clicking the "no” box. An explanation
on the scope of the departure from the expected parameters should be provided.

This step provides the evaluator the opportunity to note any other special circumstances about the
act itself. An example from one of the 12 cases assessed refers to the extraordinary situation where
there was a dissenting opinion from some members of the CNMC board who raised the point that
the findings of the act were not well supported by market evidence. Such opinion could be a sign
that the act was not coherent with previous standards of proof.

2.2.3 Impact assessment

The second phase of the evaluation procedure looks at the impact that the act had (or could have
had) on the regulatory framework and on the economy. Therefore, this phase can be described as
an “outward-oriented” evaluation.

There are two main challenges that need to be considered and that, to a large extent, are common
to any assessment of the effects of policy interventions. The first challenge is to solve the attribution
or causality problem. Any effects observed in the market and/or in the regulatory framework can
only be attributed to the act if a likely link to its output (typically policy recommendations) can be




made. Otherwise, any observed change in legislation could be the consequence of simultaneous
events (i.e. regulatory changes not in line with the act recommendations, wider legislative reforms,
regulatory changes brought by other institutions, etc.). Similarly, any observed effects in the market
could be induced by third economic events and conditions.

The second challenge concerns the balance between the accuracy and reliability of the estimations
and the time and resources needed to obtain them. The balance must be struck in accordance with
the overall objectives of the CNMC management when implementing the methodology, which has
in fact been designed to be flexible enough to accommodate different options. Nevertheless, it is
recommended to rely on easily applicable estimations as a general rule and keeping the option open
to carry out an in-depth analysis for selected cases.

2.2.3.1 Impact on the regulatory framework

The direct impacts of the advocacy acts are any observable change in legislation attributable to the
act itself. Once the evaluator has clearly defined each of the recommendations/claims contained in
the act, the methodology proposes to determine whether they have been fully implemented,
partially implemented, not implemented or whether its application is non-evaluable (i.e. no data are
available or changes in legislation are not linked to the act itself). The latter case corresponds,
essentially, to recommendations that are of an undefined nature or that are difficult to monitor.

2.2.3.2 Actual or potential impacts on the concerned market/sector

Actual impacts on the specific market can only be identified when the recommendation is
fully/partially implemented, but it is also possible to estimate potential impacts, basically benefits
foregone or losses, of not complying with the recommendations.

In line with the attribution principle, the evaluator should start identifying the economic variables
which are likely to be impacted by the recommendations. For instance, if the recommendation
suggests opening the market, then the evaluator should assess the potential impact on market
structure of its implementation or non-implementation. In this case, the variable of interest could be
the number of firms in the market or any other variable capable of capturing a more vivid or
contested market. If such variables are not directly observable, the evaluator could choose other
variables that are expected to be affected thanks to the new market conditions, such as the volume
of sales or even prices. In any case, the choice must be well grounded on microeconomic principles
and sectoral knowledge.

Once the relevant variables that might be affected by the recommendations are defined, the
evaluator has two options depending on the available time, data, and resources demanding and the
need to provide comparable results.

2.2.3.2.1 Estimation through counterfactual analysis

An estimation based on counterfactual analysis is only viable when the required information is easily
accessible, and the evaluator has enough time. In essence, it provides an estimation of the effects of
the act (change in policy or regulation) on the variable of interest by comparing it with the so-called
counterfactual scenario. The two most used scenarios are the same market before the intervention
(the change of policy) occurred (a time comparison analysis) or a sufficiently similar market, that
could be in another region, country or even sector, but that is similar enough where the intervention
also occurred (a market comparison).

In either case, the evaluator needs to observe elementary statistical principles, like being sure that
the sample of data measuring the variable of interest is representative. To carry out the comparison
between both scenarios, the evaluator can opt for simple and direct techniques (like average
comparisons) or for a more sophisticated econometric estimation, especially when there is good
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reason to believe that the variable of interest can be affected by third variables, whose effects need
to be controlled for.

2.2.3.2.2 Estimation inspired by the OECD’s rule of thumb approach for enforcement

The methodology proposes to use a rule of thumb estimation for all the acts, even in those cases in
which a counterfactual estimation has been performed. This method was developed following the
OECD proposal for the impact assessment of the enforcement activities in competition policy?. It
provides an easy way to obtain consistent and comparable estimations that serve the policy
objectives. The CNMC has already used such methodology to estimate the economic impact of its
enforcement activities®.

While the method itself is straightforward, it must be kept consistent across different acts to enable
comparison. The method starts by sorting and identifying the potential impacts on the market of
the act, according to the economic nature of the market failures or market unity problem that it
addresses. This first step allows the evaluator to identify the variable of interest where the effect is
to be estimated. The choice must be kept simple, avoiding duplications and countervailing effects.
For example, if the act deals with easing entrance to the market, then the obvious effects is that
prices may go down and sales may increase. The evaluator should choose just one these two
variables to arrive at a “rule of thumb” estimation on consumer welfare. If the impact is calculated
on both variables, then they might countervail each other.

However, in some other cases, it may be possible to estimate more than one effect. For example, an
increase in the number of operators and in employment, since both effects are complementary.

The evaluator then just needs to apply a parameter (rule of thumb) to the value of the variable of
interest in the concerned market. Finally, the evaluator may find that adjustments need to be made
to tailor the estimation to the available data and the nature of the market®.

The below list of parameters is proposed following the CNMC's economic reports accompanying its
advocacy acts, as shown in Annex 1. They could be further expanded or calibrated if deemed
necessary, based on future research.

Table 4. List of indicators proposed for the direct impact assessment

Parameter
Indicator
Found in the Average Recommended
Literature Value Value
Reduction in waiting time 2%-1% 5% 5%
Reduction in prices 3%-35% 19% 5%
Increase in employment 1%-12% 7% 5%
Increase in sales and production 4%-11% 8% 5%
Increase in the number of operators 12% 12% 12%

Source: See Annex 1.

3 OECD (2014), Guide for assessing the impact of competition authorities' activities. Available at:
https://www.oecd.org/daf/competition/Guide-competition-impact-assessmentEN.pdf

4 Garcia-Verdugo, J., Gémez Cruz, L. (2016) : Impacto de las intervenciones de la CNMC en defensa de la competencia (2011-2015).
Available at:  https://www.cnmc.es/sites/default/files/editor contenidos/CNMC/DocumentosReferencia/Documento%20AE-
04 16(1215) 2 %20Impacto%20de%20intervenciones%20CNMC.pdf

> For instance, as described in one of the 12 cases studied, the evaluator applied an adjustment to consider the fact that the act
refers to the wholesale market, when only data on retail sales were available.
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2.2.3.3 Indirect impacts on the wider economy

The last step of the impact assessment deals with the measurement of the indirect impact of the act
on the wider economy. In this case, the two challenges previously mentioned emerge with high
intensity since it is very difficult to isolate and quantify an attributable impact from an act on the
whole economy.

Therefore, this step can only be performed when the recommendation is fully or, at least, partially
implemented, the recommendation had a clear and significant impact on the specific market, and
such market has a significant weight in the wider economy. If the recommendation has not been
implemented, a quantitative assessment is not possible, but it may be possible to carry out a
qualitative assessment of the cost of non-implementation.

The evaluator could provide several figures on the relevance of the affected sector within the
economy and a qualitative explanation why it is expected to yield an indirect effect. For example, if
an act that has been found to produce a positive effect in the whole tourism sector, it is also
reasonable to expect a spill over effect into other sectors. The evaluator could identify the weight of
the tourism sector in the economy, using different variables (Added Value, Employment, Investment,
Taxes, Dissemination along the country..) and then explain the relevance of the industry for the
national economy.

A more resource intensive avenue to estimate the impact is to use a standard input-output
framework® to assess how sectoral changes may impact the wider economy. This methodology
assumes that the productive relations between the different industries stay constant and uses the
so-called Leontieff coefficients to estimate the indirect effects on different industries of a specific
increase in the production of one industry. The required coefficients can be found on the web page
of the Spanish National Statistics Institute’. For instance, if an act has generated an attributable
increase in production in the automotive sector. The Leontieff coefficients allow to estimate the
increase in production in all industries that produce inputs for the automotive industry. It is also
common, within input-output analysis, to estimate so-called induced effects, attributable to the
expected changes in expenditure by employees of an affected industry. In the previous example,
because of the increase in production in the automotive industry, its employees will spend higher
salaries on different goods and services. The increase in production in different industries is called
the induced effect.

2.2.4 Conclusions

The conclusions chapter shall allow the reader to have a quick overview of the results of the whole
evaluation. Thus, it shall include the key information and insights concerning the advocacy act itself
(i.e. sector, rationale behind the study, objectives), the key competition issues identified and the
overall assessment of effectiveness, efficiency and coherence. Then, it shall summarise the
observable impact of the act on the regulatory framework, and the estimated (actual or foregone)
impacts on the specific market and, if applicable, its indirect impacts on the wider economy. Finally,
the evaluator shall discuss potential follow-up questions for further interventions by the CNMC in
the same sector.

6 For further detail: Eurostat (2008). “Eurostat Manual of Supply, Use and Input-Output Tables

7 Accessible at INEbase / Economia /Cuentas econdmicas /Contabilidad nacional anual de Espafia: tablas Input-Output / Resultados
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2.3 General principles for the application of the methodology

For the proposed methodology to develop its full potential the following five principles need to be
observed:

2.3.1 Identify objectives

Whereas the methodology could be applied to individual acts on a non-systematic basis, to realise
its full potential, it is recommended to carefully plan the application, after careful consideration of
the objectives to be achieved.

It is important to identify such objectives and to bear them in mind when executing the
implementation plan. A simple way to identify these objectives is asking which question we want to
answer through the application of the methodology. Some examples of such questions would be:

e Are we being heard by the recipients of the act?
o What is the relative efficacy across the different types of acts?
e Are we using too many resources to deliver acts with little impact?

e What is the overall economic impact of all the recommendations done under a certain type of
act or in a particular sector?

2.3.2 Allocate resources

Although it may sound obvious, successful implementation of the methodology requires a
designated allocation of resources, since it consumes time and effort from all those involved: the
evaluators, the surveyed staff and those in management positions.

Resource allocation could simply consist of expressly recognizing that carrying out and analysing
the evaluations is an added task for specific staff members. These staff then need to plan and allocate
time to perform the evaluations and to discuss the results.

2.3.3 Apply consistently

The third principle speaks for a consistent application of the methodology, following a predefined
plan. Being aware of the time and resources required to perform the assessments, the
implementation plan should, ideally, define the concrete terms of its application beforehand. That
means, to determine:

e To which acts? Ideally to all the acts, but implementation could also start with a random or
targeted selection (e.g. every second act, a fixed percentage, etc)

e When? The implementation plan should determine and balance the appropriate timing for
carrying out the evaluation, given that some time is needed to find an observable impact.
Regulatory changes need their time and market variables are typically only available with
some delay. But, on the other hand, the more time has elapsed, the more difficult to
administer targeted questionnaires to the stakeholders.

The implementation plan could also consider a partial evaluation of the act right after its
adoption, obtaining information, for instance, on the potential economic gains. Such
information might be useful for legitimation purposes and for prioritization. The assessment
could then completed with actual impact information following implementation.
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e  Who shall perform the evaluations? There should be a separation between the staff
responsible for drafting the act and those assigned to its evaluation, at least for the
evaluation of the act itself (Relevance, Efficiency, Effectiveness and Coherence).

e How shall the results be considered? A predefined plan to read, interpret and circulate or
publicise the results is also recommended.

2.3.4 Confront results

Since the ultimate objective of the methodology is to improve the CNMC's advocacy capabilities,
the results of the evaluations need to be compared with the CNMC management’s expectations. This
will provide a first view of how CNMC advocacy policy is actually performing and it will provide clues
as to the measures for improvement.

The information provided in Deliverable 3 and, especially, its report, provides initial information on
the degree to which CNMC recommendations are being followed. The report also offers
recommendations on how to improve the drafting of the acts to reach better compliance levels.

2.3.5 Calibrate

Finally, the methodology has been designed to be flexible enough to incorporate lessons learnt
through experience or to fine-tune some of the parameters in line with new research.

Identify Allocate Apply Confront Calibrate

objectives resources consistently results
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3 Templates

In order to ensure consistency in assessing the CNMC's advocacy acts, a different template for each
type of act is provided: Market Studies (CODE E), Regulatory Proposals (CODE PRO), Reports on Draft
Laws and Regulations (CODE IPN), Reports on matters that are not strictly linked to laws or
regulations (CODE INF), Judicial appeals ex article of 5.4 of Law 3/2013 and Article 27 of LGUM (CODE
LA) and Market Unity reports under Articles 26 and 28 of LGUM (CODES UM).

3.1 Market Studies - CODE E

3.1.1 Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
act. It should be brief, clear, and understandable also for a non-specialised reader. Its main goal is
to present the overall context in which the market studies was carried by providing description of its
features and characteristics. Moreover, the introductions should clearly define the regulatory
framework applied to the specific market and the motivation behind the CNMC choice to carry out
the study.

3.1.2 Key features of the assessment

3.1.2.1 Short description of the market to be assessed

This section should provide a brief overview of the key features of the market (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be assessed.

This information can be found in the introduction of the Market Study

3.1.2.2 Short description of the regulatory framework

In this section, the evaluator should provide an overview of the current requlatory framework which
discipline the market to be assessed. If there have been significant legislative changes since the
publication of the Market Study, it is recommended to split this section into “ex-ante” and “ex-post”.

This information on the regulatory framework at the time of the Market Study is found in
the section “Juridical Analysis” (sometimes it is also available in the INTRO).

It recommended to check this section once the evaluation is over as potential changes in the
legislation may have been brought about by the Market Study itself. If this is the case, then
it should be clearly mentioned.

3.1.2.3 Short description of the rationale behind the study

This section should explain the reasons behind the decision to carry out a Market Study of a given
sector. In other terms, the evaluators should highlight why the CNMC had decided to assess this
specific market and which were the pressing underlying issues justifying this choice. By doing this,
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the evaluator should also understand the specific objectives targeted by the CNMC when carrying
out this study.

Overall information can be found in the Intro of the Market Study. However, if possible, it
is recommended to carry out interviews with the Market Study authors and/or other CNMC
staff involved in the study.

3.1.2.4 Specific objectives of the act

The mainstream objectives of a Market Study are the following (source: Market Study Methodology)

o The CNMC aims to promote and preserve effective competition among economic
operators in the markets. This competition produces efficiency gains that allow
consumers and users, companies and the public sector itself to benefit from efficient
prices, greater variety and quality of available products and services, and greater
innovation in the market.

o The CNMC Studies analyze the situation of a sector or branch of economic activity
from the perspective of competition and efficient economic regulation. These
Studies combine the examination of the regulatory framework with the analysis of
the market structure, the behavior and incentives of the operators and the economic
conditions of the sector or sectors analyzed.

o Propose modifications or revisions of the regulation or make clarifications or
warnings to economic agents and Administrations

Th evaluator should check whether there are others specifically defined for the specific market

Overall information can be found in the Intro of the Market Study. However, if possible, it
is recommended to carry out interviews with the Market Study authors and/or other CNMC
staff involved in the study.

3.1.3 Evaluation of the act

The first step to evaluate the Market Study itself. This preliminary step aims at the defining the
likelihood of the act to be able to produce its expected outreach. The evaluation is carried according
to the following criteria:

1. Relevance which describes the significance of the act in terms of the existing
competition issues it addresses and the magnitude of the affected market;

2. Effectiveness which describes whether the declared Market Study had a real outreach
in terms of audience and public debate;

3. Efficiency defines whether the costs and effort of delivering the Study were
proportionated to its significance (or relevance) of the act and its outreach;

4. Coherence defines the overall consistency of the Market Study with the other
relevant regulatory framework;
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3.1.3.1 Relevance

3.1.3.1.1Relevance of the sector

assessment.

This section defines the key features of the sector to be assessed including its overall turnover, its
possible impacts on the wider economy. The goal is to identify the overall importance of the sector
within the whole economy and — thus — understanding whether the market study may have wider
impacts. While no rigid threshold is set, it is up to the evaluator to understand to which degree the
sector can have spill over on the wider economy. It is also useful to define the scope of the

Some of this info can be easily found in the Market Study itself, others may require some
statistical data collection.

Table 5: Relevance of the sector

Theme

Economic
weight and
structure of
the market

Indicators

Total sector turnover

Possible sources

Market Study (if recent) or
other statistical sources

‘ Shortcuts / comments

If data on total turnover are
not available, the evaluator
may multiply the number of
undertakings by the
average turnover. As an
alternative, average prices
to consumers can be used as
proxy. The goal of this data
is to provide an estimation
on the size of the market.

Number of undertakings

Market Study (if recent) or
other statistical sources

These data are usually
available on undertaking
associations or Chamber of
Commerce.

Average turnover

company

per

Statistical sources

optional but may be useful
to understand  market
structure

Geographical
location/concentration of
companies

Statistical sources

optional but may be useful
to  understand  market
structure  and  possible
impacts in specific regions

Labour
market and
employment

Total number of

employees

Statistical sources

These data are usually kept
by trade unions or can be

Average salary

Statistical sources

found in collective
agreements by region.

Perception
of
consumers
and
policymakers

Is there the perception
that the sector needs
reform?

Surveys/Interviews

See Annex 1
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3.1.3.1.2Relevance of the act

The goal of this section is to identify how many competitions issues are addressed in the market
study. The higher number of competition issues are addressed the most likely the Market Study can
have an impact. The Competition issues are those defined by the OECD.

Each competition issue relevant for the study should be mentioned in the table below
together with a short explanation taken from the market study itself.

A shortcut is available for the Market Studies included in the database the competition
issues are already identified - thus no further research is needed.

v' Mention only the relevant competition issue (i.e. no need to list all of them)

v’ Read carefully sections related to “conclusions” and "benefits for consumers” as key
information is there. (if the "benefits for consumers” section is not included in the MS, the
evaluator should focus on similar sections highlighting the key competition concerns to be
addressed)

v The text of the Market Study should include specific description on possible impacts on the
relevant anti-competitive behaviours.
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Table 2: Relevance of the act to competition issues

OECD Competion Issues

Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.

Comments from the act

and information
available to
customers

A. Limits the number
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — - : . :
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
AS5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers to it freed ; ; Jvert ot ther r -
compete. B2. Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g i P 9 y P

consumers and users

D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.
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E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.1.3.2 Effectiveness

The effectiveness of Market Study is defined by its capacity to achieve its overall objectives. These
are identified in section 1. To assess the act effectiveness, it is essential to measure the outreach. By
doing this, the evaluator seeks to determine whether the act has been consulted by policy-makers
in their decision-making process and/or has been discussed in public debates and has contributed
to raise awareness about the proposed changes in legislation. Indeed, possible impacts (which are
to evaluate in Section 3) can also be attributed if the act had reached a certain level of
outreach. There are different ways to assess and measure effectiveness:

1. A quantitative assessment focused on measuring how many times the act had been
consulted/read

2. A qualitative assessment focused on understating who are the users/readers of the act.

Both approaches are valuable and complementary. It is up to the evaluator to choose the most
suitable for the specific Market Study to be assessed.

The following table presents an overview of the data collection strategy for assessing the
effectiveness.

3.1.3.2.10utreach: quantitative assessment
Tips to fill in the table

v' Have a preliminary check with CNMC if the information is available (if the Market Study is not
recent, some information may be missing)

It is not necessary to have “accurate figure”, benchmarking and estimation are also useful

v If quantitative data are lacking, it is possible to shift to the qualitative data collection

Theme ‘ Indicators Source

Outreach to the general | Number of views/downloads of | CNMC internal database
public press releases

Number of views/downloads of
web pages announcements

Official  publications on the
webpage (humbers of downloads)

Outreach to  policy | Outreach  and impact of | As these data may be
makers confidential versions shared with | confidential a  preliminary
relevant Ministries screening is required. If not

available, the outreach to policy
makers can be assessed only
from a qualitative point of view.

Number of Ministerial meetings
discussing the Market Study
results

Outreach to general | Number of stakeholders involved | CNMC should have the data
stakeholders in the Focal Points

Number of comments to the draft
versions of the study

21



Outreach
academia

to the | Number of studies quoting the | Reference systems
study

Outreach to the general | Number of articles/blogs quoting | Web research

press

the study

3.1.3.2.20utreach: qualitative assessment

How to identify the respondents

1) Policy makers should have at least one/two of the following features:

a.

They have been directly involved in legislative process relevant to the Market Study
(i.e. the implementation of the recommendations)

They have participated in at least one Focal Point
They have requested or supported the realisation of the Market Study

They have been involved in the decision-making process (i.e. political debate) which
followed the publication of the Market Study

They are in charge of regulatory bodies (i.e. department, units, ...) which are directly
concerned by the topics addressed in the Market Study

2) The following types of stakeholders are considered relevant for a possible interview/survey:

a.

b.

C.

d.

Business associations operating in the relevant market
Consumers associations
Local associations (if the relevant market appears to be particularly regionalised)

Business associations operating in vertically/horizontally integrated markets

3) For academia and experts, these are some suggestions

a.

b.

Academics (i.e. professors, researchers, PhDs) focused on theme relevant to the Market
Study

Competition lawyers assisting business operating in the relevant market

When carrying out the interviews/surveys

v If the Market assessed by the Study is particularly relevant (see relevance section)

v If quantitative information are missing

Theme Indicators Source

Outreach  to  policy | Perception of policy makers on the | Interviews
makers quality and usefulness of the act
Outreach to general | Perception of stakeholders on the | Interview or survey

stakeholders

market study

Outreach
academia

to the | Expert opinion on the quality of | Interview or survey
the act
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3.1.3.3

Efficiency

The efficiency of a Market Study is understood as the relation between the outreach of a Market
Study and its costs and effort incurred into its delivery. Efficiency analysis can only be conducted for
those cases when not only the internal information on costs is available, but also information on the
outreach is available. If these data are available, the efficiency assessment is grounded on a Cost-
benefit analysis for the CNMC (cost of carrying out the study vs. the impact it has had).

While quantitative data should be preferred, it is rather unlikely that these data are available. In
that case, estimated costs by the CNMC might be used. A quantitative approach is recommended
only in the case the Market Study deals with a sector that represents a significant share of the wider
economy, and it is likely to have an impact on other markets. If this is not the case, a qualitative
assessment is sufficient.

3.1.33

.1Efficiency for CNMC

The questionnaire is addressed to CNMC staff who:

v

v
v
v

Have authored/co-authored the Market Study
Have supervised its delivery and publication
Have overall knowledge of the implementation of the Market Study

Are aware of internal costs and can provide estimation

The objective is not to assess the efficiency of CNMC work practices, but to understand whether
the resources needed for Market Study have been matched by its outputs (ie. its outreach
achievements)

Focus on direct outputs (i.e. number of views, outreach to policy makers); economic impact will
be assessed at a later stage

If precise figures are not available, estimation and proxy can be used

4)

5)

Is it possible to define the time spent by CNMC employees in delivering the Market Study?
If yes, was it in line with the average effort required to elaborate this kind of act?

Did the study require advice from or consultation by external experts? If so, was the seniority
of these external experts and the time and effort spent by them in line with the expected
output of the act?

Was the study delivered on time?

In light of the achieved outputs in terms of audience and public debate (see effectiveness
section), were they proportionate to the cost (resources used for the study)?

Compared with other Market Studies, do you think that this act had higher/lower outputs
for the same costs?

3.1.3.4 Coherence
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The coherence of a Market Study is understood as the extent to which the act supports or undermines
other relevant policies/instruments in that area. It assesses its consistency with the overall regulatory
framework and thus it is deeply interconnected with the legal analysis report. To assess coherence,
the evaluator should address the following questions:

e To what extent are the Market Study key findings and conclusions coherent with the overall
competition policy?

e To what extent are the Market Study recommendations coherent with the other regional
and national regulatory framework?

e To which extent is the Market Study contributing to achieving the overall goals of the
CNMC?

e Are there any internal inconsistencies in the features of the Market Study and the other
CNMC acts concerning the same or similar markets?

How to answer coherence questions

v If the Market Study is included in the legal analysis, most of the information are available there

v If the Market Study is not included in the legal analysis, desk research based on Section
“Regulatory Framework” should be sufficient

v Interviews with experts or CNMC staff may be useful as complementary data sources

Coherence checklist Yes No

Does the MS clearly define the regulatory framework?

Do the MS recommendations describe their alignment with the existing measures?

Is it possible to identify other CNMC acts (especially previous MS) which are
consistent with the key findings of the MS?

Do the MS mention a number of CNMC competition principles which are relevant
to the specific market?

Are there any clear inconsistencies with previous CNMC acts, especially Market
Unity Report?

Are the decision-making bodies clearly identified? Do they the institutional
authority to implement possible recommendations?
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3.1.4 Impact Assessment

The evaluation phase aimed at assessing the potentialities of the MS to deliver impacts in the specific
market and beyond. Several preliminary considerations need to be made:

1) Attribution meaning that impacts have to be clearly linked to the outputs of the MS and
not be caused by simultaneous events (i.e. change in market structures, economic crisis, and
so on)

2) Reliability of estimation meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the Evaluator shall assess the following interconnected
impacts

Direct impact of the Market Study on the regulatory framework and policy debate: how the
Market Study contributed to change the existing regulatory framework? Were the issues identified
by the Market Study addressed and eventually solved?

Observable impacts of the Market Study on the specific market/sector: if the Market Study
contributed to change, then it is possible to assess whether there have been some changes in key
variable related to the specific market. This can be done either by assessing differences in key
variables or by using OECD "rule of thumb- type" estimation. If the Market Study
recommendations were not implemented (or only partially implemented), the evaluator may
suggest possible economic loss due to this.

Indirect impacts on the wider economy: if the Market Study has somehow contributed to deliver
changes in the specific market AND if this sector has an important economic weight, an overview
of macro-economic impacts can be provided.

The following diagram shows the steps of the Impact Assessment to be followed by the Evaluator:
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MS Direct economic impact
Are MS recommendations implemented?

MS Impact on specific Assess potential
market economic loss
Are detailed data on market
variables available?

Are detailed data on market
variables available?

Estimation inspired on Estimation inspired on
Quantification based on OECD rule of thumb-type Quantification based on OECD rule of thumb-type
counterfactual scenarios methodology and counterfactual scenarios methodology and
if available parameters applied by if available parameters applied by
CNMC in previous acts CNMC in previous acts
Are there any q q
expected impacts on MSlInd'lrect Impact on wnd{er economy
wider economy? Estimation of specific sector contribution to GDP
J J Estimation of the potential impact on wider
“ \[Z58——————»| economy applying estimated sector contribution to
GDP to the relevant variables

3.1.4.1 Direct impacts

The direct impacts of the Market Study can be any change in legislation which results from the
outputs of the Market Study. It can affect the national or regional regulatory framework. The
evaluator should:

1) Define the recommendations included in the Market Study and understand their features
and objectives

2) If possible, describe the actions that the Market Study suggest taking in order to achieve
the recommendations

3) For each recommendation included in the Market Study, assess whether it was:

a. Fully implemented > the CNMC's recommendation was implemented and
derived in significant changes in the relevant regulatory framework, in line with the
goals of the Study.

b. Partially implemented > only some actions were adopted, and their
implementation is not fully in line with the MS purpose.

Non-implemented > no action was adopted

d. It is also possible that the some of the MS'’s recommendations are non-evaluable
if no data is available or if changes in legislation were not linked to the Market
Study

The evaluator should carry out an ex-post assessment of the regulatory framework focusing on the
introduction of new legislations or regulations after the publication of the act. The evaluator should
accurately describe how the recommendations were turned into binding regulations (i.e. defining
the geographical scope, the applicability and so on).

Once the information is collected, the Evaluator should fill in the following table
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Recommendation

Actions

Outputs

Status of implementation

1) Description of the first recommendation as
defined by the Market Study

General considerations (only if necessary - e.g. in those cases where recommendations apply to different agents/regions;
or the content of the act is complex and requires a brief explanation to better understand the gaps below).

General considerations on the overall recommendation. This section is particularly needed if the recommendation
addresses different level of geographical administration. Moreover, this section is also relevant if the recommendation lays

down only one action.

Implemented/Partially
implemented/Non-
implemented/Non-evaluable

With ‘Actions’ we refer to the specific

Implemented/Partially

implemented/Non-
implemented/Non-evaluable

With ‘Outputs’ we refer to the

Implemented/Partially
implemented/Non-
implemented/Non-evaluable

For those cases where the

(new or modified) legislation
implemented to meet the CNMC'’s

specific measures introduced by

recommendations were partially

the (new or modified) legislation

implemented, the evaluator should

recommendation. The evaluator should

indicated in the previous box

indicate if further actions are expected

indicate in this box the relevant actions

(‘Actions’). The evaluator should

and when. This information should be

derived from the Market Study.

indicate in this box the relevant

available at the legal database.

measures derived from the
implementation of the actions

For the rest of the cases, the evaluator

mentioned.

should just indicate “Fully implemented”
or "Non-Implemented”.

2) Description of the second recommendation
as defined by the Market Study

General considerations (idem):
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3.1.4.2 Impacts on the specific market

Recommendation is fully/partially | Recommendation is not implemented
implemented

1) Establish a clear link between the recommendation and the possible impact 2 in line
with the attribution principle, the evaluator should identify the variable which are addressed by
recommendation. For instance, if the recommendation suggests to open the market, then the
evaluator should assess the potential impact on market structure of its implementation or not
implementation. Once the relevant variables that might be affected by the recommendations
are defined, the evaluator should find a set of indicators able to capture the MS impact. Some
examples are provided in the table below.

Option A: ex-post vs ex-ante analysis Not applicable when recommendation is not

Only in those cases where the data availability e

allows it, the evaluator may match ex-ante and ex-
post data to assess the impact of the MS on specific
indicators. However, in order to estimate the
specific impact of the MS'’s recommendations on
the market -isolating the effect of any other market
shocks- an exhaust econometric analysis would be
required. As this methodology is data intensive and
very time consuming, the evaluator should be
aware that other events may have influenced
changes in the relevant variables.
If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the study)
to offset possible volatility effects or compare the
evolution of the relevant variables to those in
sufficiently similar markets.

Option B : "OECD rule of thumbs-type” estimation inspired by OECD'’s paper on evaluating
enforcement activities, that lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. These assessments quantify in a simple, concise and consistent
manner the benefits expected to result from the decisions on mergers and antitrust infringements
they took over the period under examination.

The paper lists a set of assumptions which are a useful shortcut to assess impacts of MS:

e for the size of the affected turnover:

v in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation
in the affected market(s);

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).
- for the expected price effect:
v'in cartel cases, an overcharge of 10%;
¥v'in abuse of dominance cases, a price increase of 5%;
¥v'in merger cases, a price increase of 3%.
« For the likely duration of the price increase absent the competition agency’s intervention:

v in cartel cases, a 3-year duration;

v in abuse of dominance cases, a 3-year duration;
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v'in merger cases, 2-year duration.

Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance sector with the
relevant recommendations and then applying the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.
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OECD Competition issues

Relevant
recommendation

Indicator

N . - Number of operators:
Potential increase in the number of u P
operators
. - Average turnover/total turnover
Changes in market share 9 /
Market
Number of new established operators
New entrants
(post MS).
Al. ... ;
o Number of new licenses
Competition improvement
Price level . N Average price for service
Price oscillation .
Ex-ante vs ex-post price level
Demand . . Proxies to identify consumer attitude
Overall consumer satisfaction R .
feautures (i.e. "waiting time”)
Ovverall number of new consumers
Labour & . Ex ante vs ex post wages
Employment Change in labour costs Number of neF\)/vI emglo ed workers
ploy Job created y employ
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3.1.4.3 Impacts on wider economy

Competition policy and enforcement has an impact on the whole economy: weak competition
policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation brings to worse
macroeconomic performances).

The modelling framework proposed is described in the figure below

Figure 1 Framework to assess impact of competition policy

Competition Policy
Lawws and Institutions

Strength of
Competition Policy

1. Direct Effects Effiects on Competition Policy
on Relavant Market

J- Prices
r
4 Mark-ups
F
L Macroeconomic Effects;
(GOP, ermployment .. )
i Distributional Effects:

{wage gistribution 0cross workers with
diffferent sioll levels and across different
inceme earmers)

Dierx, Adriaan & Ilzkovitz, Fabienne & Pataracchia, Beatrice & Ratto, M. & Thum-Thysen, Anna & Varga, Janos.
(20177). Does Eu competition policy support inclusive growth?. Journal of Competition Law and Economics. 13.
225-260. 10.1093/joclec/nhx015.

YES NO
Recommendation is fully/partially implemented ? X
Recommendation had an impact on the specific market ? X
The specific market has a relevant weight in the wider economy ? X

Establish a clear link between the recommendation and the possible impact on
macroeconomic and distributional effects = in line with the attribution principle, the evaluator
should identify which macroeconomic and distributional effects can be attributed to the sectoral
impacts caused by the recommendation. For instance, if the recommendation suggests to open the
market, then the evaluator should assess the ex post vs ex ante structure of the market and then
assess which can be the impact on an economic variable such as GDP or employment. Once the
possible impacts on the wider economy are defined, then the evaluator should find a set of
indicators able to capture the MS impact on the wider economy.
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Data requirements Input-Output model® X

Option A: Input-Output model

If the data allows it, the evaluator may use a standard input-output framework to assess how the
sectoral changes may impact the wider economy.

Firstly, the evaluator will need to have a robust estimation of the shock due to the recommendation
on the market in terms of mark-up and prices in order to feed the model to assess direct, indirect
and induced effects.

Direct effects comprise all effects directly caused by activities in a sector. Hence, the direct GDP
effects of a new policy relate to the change in the GDP that is directly linked to the change in the
output of the sector engaged by the new policy.

Indirect effects are the business-to-business purchases in the supply chain that stem from the
initial industry input purchases. As an industry spends money with its suppliers, a reduction or
increase in this spending (s identified through the indirect effect. To forecast indirect GDP effects,
the researchers create an 10 model that links the output of a certain sector (e.g. coal mining) to
those of all the supply sectors, both immediate and indirect (e.g. manufacturing of metals). Based
on these tables, the IO multipliers for the sum of direct and indirect output, at sectoral level, is
calculated.

Induced effects capture consumption effects at household level due to initial change in economic
activity (i.e. due to the new policy) that results in diminishing rounds of new spending as leakages
occur through saving or spending outside the local economy.

In the I-O framework, the sector-specific direct and indirect output multipliers provide insights
into the industry-wide effects in the specific sector and into the related sectors. Data-sources for
multipliers can be found in the World Input Output Database (WIOD)® and in the more recent
OECD Input-Output Database® and to the National Statistic Office for more recent data and
data related to the unemployment.

Otherwise

Option B: Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
Evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendation in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (i.e. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers)

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources
including: desk research, data and document libraries, interviews and/or surveys with
stakeholders and experts.

The key stages of this approach will be: (1) identifying macroeconomic impacts of the
recommendation, (2) assigning quantitative scores and weights to the direct effects and indirect
effects, (3) costing the effects, (4) descriptive assessment of the effects on the wider economy.

81/0 models requires data expenditures and revenues for each industry. The impact on the economy can be assessed if the specific
market relates to a sector classified according to the International Standard Industrial Classification revision 4 (ISIC Rev. 4) or 3
(ISIC Rev. 3)

9 http://www.wiod.org/home

10 https://stats.oecd.org/Index.aspx?DataSetCode=10TSI4 2018
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Interviews/surveys with industry stakeholders, policymakers and experts (including academics) are
the key source in this approach as they can provide qualitative and anecdotical evidence for the
descriptive assessment. These stakeholders consultation should be used together with other data
collection tool and each finding has to be triangulated and weighted against other sources in
order to avoid a biased assessment.
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3.1.5 Conclusions

Conclusions:

This section shall contain key information and insights concerning:

Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)
Key competition issues identified (see relevance section)
Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

Is it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)

Did the CNMC further advocate for significant regulatory change in the given
market?

Were there any other studies on similar actions?




3.1.6 Methodological Annex
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3.1.7 Questionnaire
Relevance assessment — questionnaire
Policy makers

e Was the market in need of reforms/updates? If yes, which were the main concern from a
competition policy point of view?

e Were you aware by possible market operators concern over the functioning of the market
addressed by the MS?

e Which were the needs the MS aimed to address?

e How urgent were the issues to be addressed by the MS?

Stakeholders

e Have you ever raised concern to policy makers over possible competition issues in the given
market?

e  Were you consulted at any stage of the MS? If yes, which one?

e Have you (or your organisation) actively stimulated the debate over the regulatory framework?
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e Have you used the MS to have a better understanding of the regulatory framework?

Policy makers
e Please describe your overall knowledge of the Market Study and your familiarity with it

e Was the market study used during committees/meeting aimed at updating or changing the
regulatory framework?

e What was the primary use of the Market Study during the policy-making process?

e Do you think that the Market Study was clear enough? Was it consistent with the needs and
objectives of the regulatory revisions?

e Were the results of the MS a clear factor in your final decision making?

e  Would have you carried out the same reforms/changes even without the MS?

Stakeholders

e Do you consider that the MS capture the key issues affecting the relevant market?

e Do you believe that the recommendations in the MS were clear and well designed?

e Were you involved in any focus group? If yes, were your considerations considered?

e Have you used the MS to have a better understanding of the regulatory framework?

Experts

e Do you consider that MS is consistent with overall competition law framework and principle?

e Do you think that the recommendations were sufficiently clear to be effectively implemented by
relevant policy makers?

e Overall, how would you judge the potential usefulness of the MS?



3.2 Regulatory Proposals - CODE PRO

3.2.1 Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
Regulatory Proposal. It should be brief, clear, and understandable also for a non-specialised reader.
Its main goal is to present the overall context in which the market studies was carried out by
providing a description of its features and characteristics. Moreover, the introduction should clearly
define the regulatory framework applied to the specific market and the motivation behind the
CNMC's choice to carry out the PRO Report.

3.2.2 Key features of the assessment

3.2.2.1 Short description of the type of report

This template will be used to analyse different types of reports, unlike other templates. Therefore,
the evaluator must indicate if this is a report on, for instance, public tenders, public aids, or any other

type of policy.

This information can be found in the introduction of the Report.

3.2.2.2 Short description of the market to be assessed

This section should provide a brief overview of the key features of the market (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be evaluated.

This information can be found in the “Background” section of the Regulatory Proposal.

3.2.2.3 Short description of the regulatory framework

In this section, the evaluator should provide an overview of the current regulatory framework which
discipline the market/sector to be assessed.

This information on the regulatory framework should be found in the first sections of the
Regulatory Proposal.

3.2.2.4 Short description of the rationale behind the act

This section should explain the reasons behind the decision to put forward a Regulatory Proposal. In
other terms, the evaluator should highlight which were the reasons and in which context the CNMC
had decided to assess this specific market/sector. By doing this, the evaluator should also understand
the specific objectives targeted by the CNMC when carrying out this Regulatory Proposal. Since PRO
acts are issued at the CNMC's initiative, this section has to be carefully filled in.

Overall information can be found in the “Background” of the Regulatory Proposal. However,
if possible, it is recommended to carry out interviews with the Regulatory Proposal’s authors
and/or other CNMC staff involved in the PRO Report.
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3.2.3 Evaluation of the act

The first step is to evaluate the Regulatory Proposal itself. This preliminary step aims at defining the
likelihood of the act to be able to produce its expected outreach. The evaluation is carried out
according to the following criteria:

1. Relevance, which describes the significance of the act in terms of the existing
competition issues it addresses and the magnitude of the affected market;

2. Effectiveness, which describes whether the PRO Report had a real outreach in terms
of audience and public debate;

3. Efficiency, which defines whether the costs and effort of delivering the Regulatory
Proposal were proportionated to the significance (or relevance) of the act and its
outreach;

4. Coherence, which defines the overall consistency of the Regulatory Proposal with
the other relevant regulatory framework.

3.2.3.1 Relevance

3.2.3.1.1Relevance of the sector

This section defines the key features of the sector to be assessed including its overall turnover, and,
its possible impacts on the wider economy. The goal is to identify the overall importance of the sector
within the whole economy and — thus — understanding whether the Regulatory Proposal may have
wider impacts. While no rigid threshold is set, it is up to the evaluator to understand to which degree
the sector can have spill over effects on the wider economy. It is also useful to define the scope of
the assessment.

Some of this info can be easily found in the Regulatory Proposal itself, others may require
some statistical data collection.

Moreover, Regulatory Proposals often mention previous reports which are relevant for the
specific sector. This can be a useful source to assess the size of the market.

Table 6: Relevance of the sector

Theme Indicators Possible sources ‘ Shortcuts / comments

Economic Total sector turnover Regulatory  Proposal  (if | If data on total turnover are
weight and recent) or other statistical | not available, the evaluator
structure of sources may multiply the number of
the market undertakings by the

average turnover. As an
alternative, average prices
to consumers can be used as
proxy. The goal of this data
is to provide an estimation
on the size of the market.

Number of undertakings

Regulatory  Proposal  (if
recent) or other statistical
sources

These data are usually
available on undertaking
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associations or Chamber of
Commerce.

location/concentration of

Average turnover per | Statistical sources Optional but may be useful

company to understand  market
structure

Geographical Statistical sources Optional but may be useful

to  understand  market

companies structure  and  possible
impacts in specific regions
Labour Total number of | Statistical sources These data are usually kept

market and | employees

employment
ploy Average salary

Statistical sources

by trade unions or can be
found in collective
agreements by region.

3.2.3.1.2Relevance of the act

The goal of this section is to identify the competition issues addressed by the Regulatory Proposal.
The higher number of competition issues are addressed the more likely the Regulatory Proposal can
have an impact. The Competition issues are those defined by the OECD, for which a correspondence
with the classification by the CNMC is established in Deliverable 3 database.

Each competition issue relevant for the PRO Report should be mentioned in the table below,
together with a short explanation taken from the Regulatory Proposal itself. This
explanation is already included in the Deliverable 3 database, so no further research is

needed.

Mention only the relevant competition issue (i.e. no need to list all of them).

v The text of the Regulatory Proposal should include specific description on possible impacts on
the relevant anti-competitive behaviours or contrary to the principles of efficient economic

regulation.
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Table 2: Relevance of the act to competition issues

OECD Competion Issues

Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.

Comments from the act

and information
available to
customers

A. Limits the number
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — - . . :
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
AS5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers to it freed r ; Jvert ot ther r -
compete. B2. Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g i P 9 y P

consumers and users

D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.

41




E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.2.3.2 Effectiveness

The effectiveness of the Report is defined by its capacity to achieve its overall objectives. These are
identified in Section 1. To assess the Report’s effectiveness, it is essential to measure the outreach.
By doing this, the evaluator seeks to determine whether the Report has been consulted by
policymakers in their decision-making process and/or has contributed to raise awareness about the
proposed changes in legislation. Indeed, possible impacts (which are to be evaluated in Section
3) can also be attributed if the act had met sufficient outreach. There are different ways to
assess and measure effectiveness:

1. A qualitative assessment, focused on understanding if the Report’'s recommendations
and suggestions have been implemented, and to what extent.

2. A quantitative assessment, focused on measuring how many times the Report has been
consulted/read;

Both approaches are valuable and complementary. The evaluator should use both to the extent that
relevant data for the analysis can be found.

The text below presents an overview of the data collection strategy for assessing effectiveness.

3.2.3.2.10utreach: qualitative assessment

1) Policy makers should have at least one/two of the following features:

a. They have been directly involved in legislative process relevant to the Regulatory
Proposal (i.e. the implementation of the recommendations).

b. They have supported the realisation of the Regulatory Proposal.

c. They have been involved in the decision-making process (i.e. political debate) which
followed the publication of the Regulatory Proposal.

d. They are in charge of the regulatory bodies (ie. department, units, ...) which are
directly concerned by the topics addressed by the Regulatory Proposal.

2) The following types of stakeholders are considered relevant for a possible interview/survey:
a. Business associations operating in the relevant market.
b. Consumers associations.
3) Third parties that have informed the CNMC about competition problems related to the PRO.
4) For academia and experts, these are some suggestions:

a. Academics (i.e. professors, researchers, PhDs) focused on themes relevant to the
Regulatory Proposal.

b. Competition lawyers assisting business operating in the relevant market.
Interviews/surveys are particularly useful in the following cases:

v If the market assessed by the Regulatory Proposal is particularly relevant (see relevance
section).

v If quantitative information are missing.
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Theme

Outreach to  policy
makers

‘ Indicators

Perception of policy makers on the
quality and usefulness of the act

Source

Interviews

Outreach to academia

Number of studies quoting the
PRO Report.

Reference systems

Outreach to the general
press / public

Number of articles/blogs quoting
the PRO Report.

Web research
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3.2.3.2.20utreach: quantitative assessment
Tips to fill in the table

v' Have a preliminary check with the CNMC if the information is available (if the Regulatory
Proposal is not recent, some information may be missing).

v’ It is not necessary to have “accurate figures”, benchmarking and estimation are also useful.

If quantitative data are lacking, it is possible to shift to the qualitative data collection.

Theme ‘ Indicators Source

Outreach to the general | Number of views of press releases | CNMC internal database
public

Number of views of web pages
announcements

Official  publications on the
webpage (numbers of views)

Outreach to  policy | Outreach  and impact of | As these data may be
makers confidential versions shared with | confidential, a  preliminary
relevant Ministries screening is required. If not
available, the outreach to policy
makers can be assessed only
from a qualitative point of view.

Number of Ministerial meetings
discussing the Regulatory Proposal
results

3.2.3.3 Efficiency

The efficiency of a Regulatory Proposal is understood as the relation between its outreach and the
costs and effort incurred into its delivery. Efficiency analysis can only be conducted for those cases
when not only the internal information on costs is available, but also information on the outreach
is available. If these data are available, the efficiency assessment is grounded on a Cost-benefit
analysis for the CNMC (cost of carrying out the PRO Report vs. the impact it has had).

While quantitative data should be preferred, it is rather unlikely that these data are available. In
that case, estimated costs by the CNMC might be used. A quantitative approach is recommended
only in the case the Regulatory Proposal deals with a sector that represents a significant share of
the wider economy, and it is likely to have an impact on other markets. If this is not the case, a
qualitative assessment is sufficient.

3.2.3.3.1Efficiency for the CNMC
How to identify the respondent(s)
The questionnaire is addressed to the CNMC staff who:
v" Have authored/co-authored the Regulatory Proposal.
v Have overall knowledge of the implementation of the Regulatory Proposal.

v Are aware of internal costs and can provide estimation.
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Tips for the questionnaire

v The objective is not to assess the efficiency of the CNMC work practices, but to understand
whether the resources needed for the Regulatory Proposal have been matched by its outputs
(i.e. its outreach achievements).

v Focus on direct outputs (i.e. number of views, outreach to policy makers); economic impact will
be assessed at a later stage.

v’ If precise figures are not available, estimation and proxy can be used.

1) Is it possible to define the time spent by the CNMC employees in delivering the Regulatory
Proposal? If yes, was it in line with the average effort required to elaborate this kind of act?

2) Was the Regulatory Proposal delivered on time?

3) In light of the achieved outputs in terms of audience and public debate (see effectiveness
section), were they proportionated to the cost?

4) Compared to other advocacy acts, do you think that this act had higher/lower outputs for
the same costs?

3.2.3.4 Coherence

The coherence of a Regulatory Proposal is understood as the extent to which the act supports or
undermines other relevant policies/instruments in that area. It assesses its consistency with the
overall regulatory framework and thus it is deeply interconnected with the legal analysis report. To
assess coherence, the evaluator should address the following questions:

e To what extent are the Regulatory Proposal’s key findings and conclusions coherent with
the overall competition policy?

e To which extent is the Regulatory Proposal contributing to achieving the overall goals of the
CNMC?

e Are there any internal inconsistencies in the features of the Regulatory Proposal and the
other CNMC acts concerning the same or similar economic sectors?

How to answer coherence questions

v If the Regulatory Proposal is included in the legal analysis, most of the information are
available there.

v' If the Regulatory Proposal is not included in the legal analysis, desk research based on Section
concerning the "Regulatory Framework” should be sufficient.

v’ Interviews with experts or CNMC staff may be useful as complementary data sources.

Coherence checklist Yes No

Does the Regulatory Proposal clearly define the regulatory framework?

Do the Regulatory Proposal recommendations describe their alignment with the
existing measures?
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Is it possible to identify other CNMC acts (especially previous research such as
Market Study) which are consistent with the recommendation of the Regulatory
Proposal?

3.2.4 Impact Assessment

The evaluation phase aims at assessing the potentialities of the Regulatory Proposal to influence
relevant policy and decision making. Moving to the Impact Assessment, the evaluator should focus
on the implications of the Regulatory Proposal on the market/sector it seeks to reform. Several
preliminary considerations need to be made:

1) Attribution, meaning that impacts have to be clearly linked to the outputs of the

2)

Regulatory Proposal and not be caused by simultaneous events (i.e. regulatory changes not
in line with the Regulatory Proposal recommendations, wider legislative reforms, regulatory
changes brought by other institutions).

Reliability of estimation, meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the evaluator shall assess the following interconnected
impacts:

Direct impact of the Regulatory Proposal on the regulatory framework and policy debate:
Have the reccomendations included in the Regualatory Proposal been adopted (or at least
discussed) by the relevant policy makers? How the reccomendations were translated into specific
legislation/regulations?

Observable impacts of the Regulatory Proposal on the specific market/sector: if the
Regulatory Proposal contributed to change, then it is possible to assess whether there have been
some changes in key variables related to the specific market. This can be done either by assessing
differences in key variables or by using OECD "rule of thumb- type" estimation. If the Regulatory
Proposal recommendations were not implemented (or only partially implemented), the evaluator
may suggest possible economic loss due to this.

Indirect impacts on the wider economy: if the Regulatory Proposal has somehow contributed
to deliver changes in the specific market AND if this sector has an important economic weight, an
overview of macro-economic impacts can be provided.
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How to carry out the impact assessment — step by step

The diagram below shows the steps of the Impact Assessment to be followed by the evaluator:

Regulatory Proposal Direct Impacts
Are the recommendations of the PRO implemented?

Impact on the specific market Assess potential economic loss

Are detail data on market variables available? Are detail data on market variables available?

Estimation inspired

on OECD rule of . . Estimation inspired on
Yes Quantification based tumb-type [EEIEER b?SEd on OECD rule of tumb-
on counterfactual s G ElEEEET type methodology and
. bl methodology and potential economic P [E.vd &
scenarios is available parameters applied loss parameters applied by
by CNMC in previous CNMC in previous acts

acts

|
PRO indirect impact on the wider
economy
ﬁ é Mixed hods or

3.2.4.1 Direct impact

The direct impacts of the Regulatory Proposal are any change in legislation recommended by the
act itself. It can affect the national or regional regulatory framework. The evaluator should:

4) Define the recommendations included in the Regulatory Proposal and understand their
features and objectives.

5) For each recommendation included in the Regulatory Proposal, assess whether it was:

a. Fully implemented > the CNMC's recommendation was implemented and
derived in significant changes in the relevant regulatory framework, in line with the
goals of the Regulatory Proposal.

b. Partially implemented > only some actions were adopted, and their
implementation is not fully in line with the Regulatory Proposal purpose.

¢. Non-implemented 2 no action was adopted.

d. It is also possible that the some of the recommendations are non-evaluable if no
data is available or if changes in legislation were not linked to the Regulatory
Proposal.

Ideally, the evaluator should be able to carry out an ex-post assessment of the regulatory framework,
which focuses on the introduction of new legislations or regulations after the publication of the act.
It would be also desirable to describe how the recommendations were turned into binding
regulations (i.e. defining the geographical scope, the applicability and so on).

Once the information is collected, the evaluator should fill in the following table:
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Recommendation

Actions/Outputs

Status of implementation

.. . General considerations (only if necessary - e.g. in those cases where recommendations apply to different agents/regions;
1)  Description of the first l : (. y i y-egt . e l pply to diff gents/regi
. ! or the content of the act is complex and requires a brief explanation to better understand the gaps below).
recommendation as defined by the . . . . N . . .
Reaulatory Proposal General considerations on the overall recommendation. This section is particularly needed if the recommendation
9 fy Frop addresses different levels of geographical administrations. Moreover, this section is also relevant if the recommendation
lays down only one action.
. . . Impl ted/Partiall
Implemented/Partially implemented/Non-implemented/Non- .m emented/Partig
evaluable implemented/Non-
- implemented/Non-evaluable
By ‘Actions’ we refer to the specific (new or modified) legislation implemented For  those cases where the
to meet the CNMC's recommendation. The evaluator should indicate in this - ;
’ recommendations were partially
box the relevant actions. B
Implemented/Partially implemented/Non-implemented/Non- implemented._the _evalugtor should
evaluable indicate if further actions are expected and
- when. This _information should be
o . available at the legal database.
By ‘Outputs’ we refer to the specific measures introduced by the (new or | L°% g
modified) legislation indicated in the previous box (‘Actions’). The evaluator
. . . . For the rest of the cases, the evaluator
should indicate in this box the relevant measures derived from the ; . . . ”
. . - . should just indicate “Fully implemented
implementation of the actions mentioned. » .
or "Non-Implemented”.
2)  Description of the second
recommendation as defined by the
Regulatory Proposal
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3.2.4.2 Impacts on the specific market

Recommendation is fully/partially | Recommendation is not implemented
implemented

1) Establish a reasonable link between the recommendation and the possible impact > in
line with the attribution principle, the evaluator should identify the variables which are
addressed by the recommendation. For instance, if the recommendation suggests opening the
market, then the evaluator should assess the potential impact on market structure of its
implementation or non-implementation. Once the relevant variables that might be affected by
the recommendations are defined, the evaluator should find a set of indicators which are able
to capture the Regulatory Proposal impact. Some examples are provided in the table below.

Option A: ex-post vs ex-ante analysis Not applicable when recommendation is not

Only in those cases where the data availability A G !

allows it, the evaluator may match ex-ante and ex-
post data to assess the impact of the Regulatory
Proposal on specific indicators. However, in order
to estimate the specific impact of the Regulatory
Proposal’s recommendations on the market -
isolating the effect of any other market shocks- an
exhaust econometric analysis would be required.
As this methodology is data intensive and very
time consuming, the evaluator should be aware
that other events may have influenced changes in
the relevant variables.
If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the Report)
to offset possible volatility effects or compare the
evolution of the relevant variables to those in
sufficiently similar markets.

Option B : “OECD rule of thumbs-type” estimation inspired by OECD’s paper on evaluating
enforcement activities, which lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. These assessments quantify in a simple, concise and consistent
manner the benefits expected to result from the decisions on mergers and antitrust infringements
they took over the period under examination.

The paper lists a set of assumptions which are a useful shortcut to assess impacts of Regulatory
Proposals:

e For the size of the affected turnover:

v'in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation
in the affected market(s);

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).
e For the expected price effect:

v in cartel cases, an overcharge of 10%;

v' in abuse of dominance cases, a price increase of 5%;

v'in merger cases, a price increase of 3%.

e For the likely duration of the price increase absent the competition agency’s intervention:

v in cartel cases, a 3-year duration;
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v'in abuse of dominance cases, a 3-year duration;
v'in merger cases, 2-year duration.

Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance sector with the
relevant recommendations and then apply the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.
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OECD Competition issues

Relevant
recommendation

{Insert
recommendation from
table above}

Indicator

Potential increase in the number
of operators

- Number of operators:

Changes in market share

- Average turnover/total turnover

Market
e Number of new established
New entrants
operators (post PRO).
e e Number of new licenses
Competition improvement
Price level . _— e Average price for service
Price oscillation .
e  Ex-ante vs ex-post price level
Demand . . e Proxies to identify consumer
Overall consumer satisfaction . C L
feautures attitude (i.e. "waiting time")
Overall number of new
consumers
Labour & e Exante vs ex post wages

Employment

Change in labour costs
Job created

e Number of newly employed

workers
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3.2.4.3 Impacts on wider economy

Competition policy and enforcement has an impact on the whole economy: weak competition
policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation brings to worse

macroeconomic performances).

The modelling framework proposed is described in the figure below

Figure 2 Framework to assess impact of competition policy

Competition Policy
Lawvws and Institutions

Strength of
Competition Policy

1,  Direcx Effects
2. Deerrence Effects

Effiects on Competition Policy
on Relavant Market

(G0P, employment.,. |
2 Distributhonal Effecs:

income eamers)

1 Macroeconomic Effects

{wage distribution ocross workers with
different skl levels and across different

Dierx, Adriaan & Ilzkovitz, Fabienne & Pataracchia, Beatrice & Ratto, M. & Thum-Thysen, Anna & Varga, Janos.
(2017). Does Eu competition policy support inclusive growth? Journal of Competition Law and Economics. 13.

225-260. 10.1093/joclec/nhx015.

YES NO
Recommendation is fully/partially implemented? X
Recommendation had an impact on the specific market? X
The specific market has a relevant weight in the wider economy? X

Establish a reasonable link between the recommendation and the possible impact on
macroeconomic and distributional effects 2 in line with the attribution principle, the evaluator
should identify which macroeconomic and distributional effects can be attributed to the sectoral
impacts caused by the recommendation. For instance, if the recommendation suggests opening the
market, then the evaluator should assess the ex post vs ex ante structure of the market and then
assess which can be the impact on the GDP or employment. Once the possible impacts on the wider
economy are defined, then the Evaluator should find a set of indicators which are able to capture
the Regulatory Proposal’s impact on the wider economy.
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Data requirements Input-Output model’’

Option A: Input-Output model

If the data allows it, the evaluator may use a standard input-output framework to assess how the
sectoral changes may impact the wider economy.

Firstly, the evaluator will need to have a robust estimation of the shock due to the recommendation
on the market in terms of mark-up and prices in order to feed the model to assess direct, indirect
and induced effects.

Direct effects comprise all effects directly caused by activities in a sector. Hence, the direct GDP
effects of a new policy relate to the change in the GDP that is directly linked to the change in the
output of the sector engaged by the new policy.

Indirect effects are the business-to-business purchases in the supply chain that stem from the
initial industry input purchases. As an industry spends money with its suppliers, a reduction or
increase in this spending (s identified through the indirect effect. To forecast indirect GDP effects,
the researchers create an 10 model that links the output of a certain sector (e.g. coal mining) to
those of all the supply sectors, both immediate and indirect (e.g. manufacturing of metals). Based
on these tables, the IO multipliers for the sum of direct and indirect output, at sectoral level, is
calculated.

Induced effects capture consumption effects at household level due to initial change in economic
activity (i.e. due to the new policy) that results in diminishing rounds of new spending as leakages
occur through saving or spending outside the local economy.

In the I-O framework, the sector-specific direct and indirect output multipliers provide insights into
the industry-wide effects in the specific sector and into the related sectors. Data-sources for
multipliers can be found in the World Input Output Database (WIOD)'? and in the more recent
OECD Input-Output Database'? and to the National Statistic Office for more recent data and data
related to the unemployment.

Otherwise

Option B: Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendation in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (i.e. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers)

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources including
desk research, data and document libraries, interviews and/or surveys with stakeholders and
experts.

The key stages of this approach will be: (1) identifying macroeconomic impacts of the
recommendation, (2) assigning quantitative scores and weights to the direct effects and indirect
effects, (3) costing the effects, (4) descriptive assessment of the effects on the wider economy.

"1/0 models requires data expenditures and revenues for each industry. The impact on the economy can be assessed if the specific
market relates to a sector classified according to the International Standard Industrial Classification revision 4 (ISIC Rev. 4) or 3
(ISIC Rev. 3)

12 http://www.wiod.org/home

13 https://stats.oecd.org/Index.aspx?DataSetCode=10TSI4 2018
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Interviews/surveys with industry stakeholders, policymakers and experts (including academics) are
the key source in this approach as they can provide qualitative and anecdotical evidence for the
descriptive assessment. These stakeholders consultation should be used together with other data
collection tool and each finding has to be triangulated and weighted against other sources in
order to avoid a biased assessment.

3.2.5 Conclusions

This section shall contain key information and insights concerning:

Conclusions:

Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)
Key competition issues identified (see relevance section)
Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

Is it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)

Did the CNMC further advocate for significant regulatory change in the given
market?

Were there any other studies on similar actions?
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3.2.6 Methodological Annex

OECD Papers

COMPETITION
ASSESSMENT
CHECKLIST

Compedition aSsess

has any ol 1he T ing effects:

This is ey i be the case i The provision:

A1 Grants exclusie rights for a suppler
1o provide goods oF servioos
0 AP Establishes a lioense, permit

or authaorisation process as a
requiremant of aperation

O A3 Limits the abiity of some suppliers
1o prowide a good or senvice

U Ad Spnificantly mises cost of endry or
ot by a supplier

OAS Creaies a gecgraphical barrier

for companies 1o supply goods,
seryicess oF laboaur, or invest capital

nenl shouwld be conduchad il a legal provisson

This i likefy to be the case if the provision:

COB1 Limits ssllers’ abiity o set prioes
for goods or services

Cp2 Limits feedom of suppliors 1o advwertise
of market Their goods Or Senaces

OB3 Sets stancarss for product qualicy

c Reduces the incentive of

suppliers
to compete

This may be the case if the prowision

O Creates a self-regulatory ar
co-reguiatory regime

/G2 Requires or encourages information
on supplier oultpuls, prices, sales or

costs o be publshed

53 Evemnpts the actiity of a particular
industry, or group of suppliers,
from the operation of general
competitian L

This mary be the case if the provisione

C0n Limits the abikty of consumers ta
decids from whom they purchase

O D2 Aeduces mobiity of cusiomer s
betwsen suppliers of goods. or
services by inoreasing the explicit or
implicit costs. of changing suppliers

[0 Oc3 Fundamentally changes information
required by buyers 1o shop
affectvely

More info at: https://www.oecd.org/daf/competition/46193173.pdf
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Guide for helping competition authorities assess

the expected impact of their activities

April 2014 @)oEcD

More info at: Guide for helping competition authorities assess the expected impact of their activities

(oecd.org)

3.2.7 Questionnaires

Policy makers

Was the market in need of reform/updates? If yes, which were the main concern from a
competition policy point of view?

Were you aware by possible market operators concern over the functioning of the market
addressed by the Regulatory Proposal?

Which were the needs the Regulatory Proposal aimed to address?

How urgent were the issues to be addressed by the Regulatory Proposal?

Qualitative assessment: effectiveness

Policy makers

Please describe your overall knowledge of the Regulatory Proposal and your familiarity with it
What was the primary use of the Regulatory Proposal during the policy-making process?
Were the results of the Regulatory Proposal a clear factor in your final decision making?

Would you have carried out the same reforms/changes even without the Regulatory Proposal?
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Experts

e Do you consider that the Regulatory Proposal is consistent with overall competition law framework
and principles?

e Do you think that the recommendations were sufficiently clear to be effectively implemented by
the relevant policy makers?

e Overall, how would you judge the potential usefulness of the Regulatory Proposal?
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3.3 Reports on Draft Laws and Regulations - CODE IPN

3.3.1 Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
IPN Report. It should be brief, clear, and understandable also for a non-specialised reader. Its main
goal is to present the overall context in which the market studies was carried by providing description
of its features and characteristics. Moreover, the introduction should clearly define the regulatory
framework applied to the specific market and the reasons why the Administration requested CNMC
support.

3.3.2 Key features of the assessment

3.3.2.1 Short description of the type of report

This template will be used to analyse different types of reports, unlike other templates. Therefore,
the evaluator must indicate if this is a report on, for instance, public tenders, public aids, or any other

type of policy.

Then the evaluator shall identify the stakeholder that requested the Report in order to ensure that
this stakeholder is engaged in further data collection activities

This information can be found in the introduction of the Report.

3.3.2.2 Short description of the market to be assessed

This section should provide a brief overview of the key features of the market (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be assessed.

This information can be found in the “Background” section of the IPN Report.

3.3.2.3 Short description of the regulatory framework

In this section, the evaluator should provide an overview of the current regulatory framework which
discipline the market/sector to be assessed. If there have been significant legislative changes since
the publication of the Report, it is recommended to split this section into “ex-ante” and “ex-post”.

It is recommended to check this section once the evaluation is over as potential changes in
the legislation may have been brought about by the Report itself. If this is the case, then it
should be clearly mentioned.

This information on the regulatory framework should be found in the first sections (e.g.
“VALORACION") of the IPN Reports.

3.3.2.4 Short description of the rationale behind the act

This section should explain the reasons behind the specific request for an IPN Report from the
Administration. By doing this, the evaluator should also understand the specific goals the
Administration pursue when requesting support by the CNMC.
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Overall information can be found in the “Background”. However, if possible, it is
recommended to carry out interviews with authors and/or other CNMC staff involved in the
IPN Report.

3.3.3 Evaluation of the act

The first step is to evaluate the IPN Report itself. This preliminary step aims at defining the likelihood
of the act to be able to produce its expected outreach. The evaluation is carried out according to the
following criteria:

5. Relevance, which describes the significance of the act in terms of the existing
competition issues it addresses and the magnitude of the affected market;

6. Effectiveness, which describes whether the IPN Report had a real outreach in terms
of audience and public debate;

7. Efficiency, which defines whether the costs and effort of delivering the IPN Report
were proportionated to the significance (or relevance) of the act and its outreach;

8. Coherence, which defines the overall consistency of the IPN Report with the other
relevant regulatory framework.

3.3.3.1 Relevance

3.3.3.1.1Relevance of the sector

This section defines the key features of the sector to be assessed including, among others, its overall
turnover and its possible impact on the wider economy. The goal is to identify the overall importance
of the sector within the whole economy and — thus — understanding whether the IPN Report may
have wider impacts. While no rigid threshold is set, it is up to the evaluator to understand to which
degree the sector can have spill over effects on the wider economy. It is also useful to define the
scope of the assessment.

Some of this info can be easily found in the IPN Report itself, others may require some
statistical data collection.

Moreover, the IPN Report often mention previous “Market Studies” which are relevant for
the specific sector. This can be a useful source to assess the size of the market.

Table 7: Relevance of the sector

Theme Indicators Possible sources ‘ Shortcuts / comments

Economic Total sector turnover IPN Report (if recent) or other | If data on total turnover are
weight and statistical sources not available, the evaluator
structure of may multiply the number of
the market undertakings by  the

average turnover. As an
alternative, average prices
to consumers can be used as
proxy. The goal of this data
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is to provide an estimation
on the size of the market.

Number of undertakings

IPN Report (if recent) or other
statistical sources

These data are usually
available on undertaking
associations or Chamber of
Commerce.

Average turnover

company

per

Statistical sources

Optional but may be useful
to understand  market
structure.

Geographical
location/concentration of

Statistical sources

Optional but may be useful
to  understand  market

companies structure and  possible

impacts in specific regions.
Labour Total number of | Statistical sources These data are usually kept
market and | employees by trade unions or can be

employment
ploy Average salary

Statistical sources

found in collective
agreements by region.

3.3.3.1.2Relevance of the act

The goal of this section is to identify the competition issues addressed by the IPN Report. The higher
number of competition issues are addressed the more likely the IPN Report can have an impact. The

Competition issues are those defined by the OECD and Research Team.

Each competition issue relevant for the IPN Report should be mentioned in the table below
together with a short explanation taken from the IPN Report itself. This explanation is
already included in the Deliverable 3 database, so no further research is needed.

v Mention only the relevant competition issue (i.e. no need to list all of them).

The text of the IPN Report should include specific description on possible impacts on the
relevant anti-competitive behaviours or contrary to the principles of efficient economic

regulation.
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Table 2: Relevance of the act to competition issues

OECD Competion Issues

Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.

Comments from the act

and information
available to
customers

A. Limits the number
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — - . . :
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
AS5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers to it freed ; ; Jvert ot ther r -
compete. B2. Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g i P 9 y P

consumers and users

D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.
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E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.3.3.2 Effectiveness

The effectiveness of the Report is defined by its capacity to achieve its overall objectives. These are
identified in Section 1. To assess the Report's effectiveness, it is essential to measure the outreach.
By doing this, the evaluator seeks to determine whether the Report has been consulted by
policymakers in their decision-making process and/or has contributed to raise awareness about the
proposed changes in legislation. Indeed, possible impacts (which are to be evaluated in Section
3) can also be attributed if the act had met sufficient outreach. There are different ways to
assess and measure effectiveness:

1. A qualitative assessment, focused on understanding if the Report’s recommendations
and suggestions have been implemented, and to what extent.

2. A quantitative assessment, focused on measuring how many times the Report has been
consulted/read.

Both approaches are valuable and complementary. The evaluator should use both to the extent that
relevant data for the analysis can be found.

The text below presents an overview of the data collection strategy for assessing effectiveness.

3.3.3.2.10utreach: qualitative assessment
How to identify the respondents
1) Policy makers should have at least one/two of the following features:
a. They have been directly involved in the request of the IPN Report.
b. They have participated in the subsequent policy-making debate.

¢. They are in charge of regulatory bodies (i.e. department, units, ...) which are directly
concerned by the topics addressed by the IPN Report.

2) The following types of stakeholders are considered relevant for a possible interview/survey:
a. Business associations operating in the relevant market.
b. Consumers associations.

3) For academia and experts, these are some suggestions:
a. Academics (ie. professors, researchers, PhDs) focused on themes relevant to the IPN.

b. Competition lawyers assisting business operating in the relevant market.

Interviews/surveys are particularly useful in the following cases:

v If the Market assessed by the IPN Report is particularly relevant (see relevance section).

v If quantitative information are missing.

Theme Indicators Source

Outreach  to  policy | Perception of policy makers on the | Interviews
makers quality and usefulness of the act
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3.3.3.2.20utreach: quantitative assessment

Tips to fill in the table

v Have a preliminary check with the CNMC if the information is available (if the IPN Report is
not recent, some information may be missing).

v’ It is not necessary to have “accurate figures”, benchmarking and estimation are also useful.

If quantitative data are lacking, it is possible to shift to the qualitative data collection.

Theme

Outreach to the general
public

‘ Indicators

Number of views of press releases

Number of views of web pages
announcements

Source

CNMC internal database

Official  publications on the
webpage (numbers of views)
Outreach  to  policy | Number of policy-making units | As these data may be
makers requiring the Report confidential, a  preliminary
Number of requests made by screening s required. If r{ot
. available, the outreach to policy
policy makers to the CNMC (e.g.
. makers can be assessed only
how many units asked the CNMC o . .
from a qualitative point of view.
for support)
Number of Ministerial meetings
discussing the IPN Report results
Outreach to the | Number of studies quoting the IPN | Reference systems
academia Report

Outreach to the general
press

Number of articles/blogs quoting
the IPN Report

Web research

3.3.3.3 Efficiency

The efficiency of an IPN Report is understood as the relation between its outreach and the costs and
effort incurred into its delivery. Efficiency analysis can only be conducted for those cases when not
only the internal information on costs is available, but also information on the outreach is accessible.
If these data are available, the efficiency assessment is grounded on a Cost-benefit analysis for
the CNMC (cost of carrying out the IPN Report vs. the impact it has had).

While quantitative data should be preferred, it is rather unlikely that these data are available. In
that case, estimated costs by the CNMC might be used. A quantitative approach is recommended
only in the case the IPN Report deals with a sector that represents a significant share of the wider
economy, and it is likely to have an impact on other markets. If this is not the case, a qualitative
assessment s sufficient.
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3.3.3.3.1Efficiency for the CNMC

The questionnaire is addressed to the CNMC staff who:

v" Have authored/co-authored the IPN Report.

v Have overall knowledge of the implementation of the IPN Report.

v Are aware of internal costs and can provide estimation.

v’ The objective is not to assess the efficiency of the CNMC work practices, but to understand
whether the resources needed for the IPN Report have been matched by its outputs (ie. its
outreach achievements).

v Focus on direct outputs (i.e. number of views, outreach to policy makers); economic impact will
be assessed at a later stage.

v If precise figures are not available, estimation and proxy can be used.

5) Is it possible to define the time spent by the CNMC employees in delivering the IPN Report?
If yes, was it in line with the average effort required to elaborate this kind of act?

6) Was the IPN report delivered on time?

7) In light of the achieved outputs in terms of audience and public debate (see effectiveness
section), were they proportionated to the cost?

8) Compared with other advocacy acts, do you think that this act had higher/lower outputs for
the same costs?

3.3.3.4 Coherence

The coherence of a Report is understood as the extent to which the act supports or undermines other
relevant policies/instruments in that area. It assesses its consistency with the overall regulatory
framework and thus it is deeply interconnected with the legal analysis report. To assess coherence,
the evaluator should address the following questions:

To what extent are the Report’s key findings and conclusions coherent with the overall
competition policy?

To which extent is the Report contributing to achieving the overall goals of the CNMC?

Are there any internal inconsistencies in the features of the Report and the other CNMC acts
concerning the same or similar economic sectors?

If the IPN Report is included in the legal analysis, most of the information are available there.

If the IPN Report is not included in the legal analysis, desk research based on Section
concerning the “"Regulatory Framework” should be sufficient.

Interviews with experts or CNMC staff may be useful as complementary data sources.
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Coherence checklist Yes No

Does the IPN Report clearly define the regulatory framework?

Do the IPN Report recommendations describe their alignment with the existing
measures?

Is it possible to identify other CNMC acts (especially previous research such as
Market Study) which are consistent with the recommendation of the IPN Report?

3.3.4 Impact Assessment

The evaluation phase aims at assessing the potentialities of the IPN Report to influence relevant
policy and decision making. Moving to the Impact Assessment, the evaluator should focus on the
implications of the IPN Report on the market/sector it seeks to reform. Several preliminary
considerations need to be made:

1) Attribution, meaning that impacts have to be clearly linked to the outputs of the IPN
Report and not be caused by simultaneous events (i.e. requlatory changes not in line with
IPN Report recommendations, wider legislative reforms, regulatory changes brought by
other institutions)

2) Reliability of estimation, meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the evaluator shall assess the following interconnected
impacts:

Direct impact of the IPN Report on the regulatory framework and policy debate: Have the
recommendations been adopted (or at least discussed) by the relevant policy makers? How the
recommendations were translated into specific legislation/regulations?

Observable impacts of the IPN Report on the specific market/sector: if the act contributed
to deliver changes in the specific market, then it is possible to assess whether there have been
some changes in key variables related to the specific market. This can be done either by assessing
differences in key variables or by using OECD "rule of thumb- type" estimation. If the act
recommendations were not implemented (or only partially implemented), the evaluator may
suggest possible economic loss due to this.

Indirect impacts on the wider economy: if the IPN Report has somehow contributed to deliver
changes in the specific market AND this sector has an important economic weight, an overview of
macro-economic impacts can be provided.
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How to carry out the impact assessment — step by step

The diagram below shows the steps of the Impact Assessment to be followed by the evaluator:

IPN Reports Direct Impacts

Are the recommendations of the IPN implemented?

Impact on the specific market Assess potential economic loss

Are detail data on market variables available? Are detail data on market variables available?

Estimation inspired

7 on OECD rule of " . Estimation inspired on
€S Quantification based tumb- Etinaren bésed on OECD rule of tumb-
on counterfactual TS Eeanciilonsion type methodology and

. " methodology and potential economic p ey
scenarios is available parameters applied loss parame?ters a;?plled by
by CNMC in previous CNMC in previous acts

acts

IPN indirect impact on the wider
economy

|+
ﬁ é Mixed hods or

3.3.4.1 Direct impact

The direct impacts of the IPN Report are any change in legislation recommended by the act itself. It
can dffect the national or regional regulatory framework. The evaluator should:

1) Define the recommendations included in the IPN Report and understand their features
and objectives.

2) For each recommendation included in the IPN Report, assess whether it was:

a. Fully implemented > the CNMC's recommendation was implemented and
derived in significant changes in the relevant regulatory framework, in line with the
goals of the IPN Report.

b. Partially implemented > only some actions were adopted, and their
implementation was not fully in line with the IPN Report purpose.

c. Non-implemented = no action was adopted.

d. It is also possible that the some of the recommendations are non-evaluable, if no
data are available or if changes in legislation were not linked to the IPN Report.

Ideally, the evaluator should be able to carry out an ex-post assessment of the regulatory framework,
which focuses on the introduction of new legislations or regulations after the publication of the act.
It would be also desirable to describe how the recommendations were turned into binding
regulations (i.e. defining the geographical scope, the applicability and so on).

Once the information is collected, the evaluator should fill in the following table:
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Recommendation

1) Description of the first
recommendation as defined by the
IPN Report

Actions/Outputs

General considerations (only if necessary - e.g. in those cases where recommendations apply to different agents/regions;
or the content of the act is complex and requires a brief explanation to better understand the gaps below).

General considerations on the overall recommendation. This section is particularly needed if the recommendation
addresses different levels of geographical administrations. Moreover, this section is also relevant if the recommendation

lays down only one action.

Status of implementation

Implemented/Partially implemented/Non-implemented/Non-
evaluable

By ‘Actions’ we refer to the specific (new or modified) legislation implemented
to meet the CNMC's recommendation. The evaluator should indicate in this
box the relevant actions.
Implemented/Partially
evaluable

implemented/Non-implemented/Non-

By ‘Outputs’ we refer to the specific measures introduced by the (new or
modified) legislation indicated in the previous box (‘Actions’). The evaluator
should indicate in this box the relevant measures derived from the
implementation of the mentioned actions.

Implemented/Partially
implemented/Non-
implemented/Non-evaluable

For those cases where the
recommendations were partially
implemented, the evaluator should

indicate if further actions are expected
and when. This information should be
available at the legal database.

For the rest of the cases, the evaluator
should just indicate “Fully implemented”
or "Non-Implemented”.

2) Description of the second
recommendation as defined by the
IPN Report
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3.3.4.2 Impacts on the specific market

Recommendation is fully/partially | Recommendation is not implemented
implemented

1) Establish a reasonable link between the recommendation and the possible impact > in
line with the attribution principle, the evaluator should identify the variables which are
addressed by the recommendation. For instance, if the recommendation suggests opening the
market, then the evaluator should assess the potential impact on market structure of its
implementation or non-implementation. Once the relevant variables that might be affected by
the recommendations are defined, the evaluator should find a set of indicators which are able
to capture the IPN Report impact. Some examples are provided in the table below.

Option A: ex-post vs ex-ante analysis Not applicable when recommendation is not

Only in those cases where the data availability A G !

allows it, the evaluator may match ex-ante and ex- | IPN  Reports’ conclusions may contain
post data to assess the impact of the IPN Report on | information on the potential loss.

specific indicators. However, in order to estimate
the specific impact of the IPN Report's
recommendations on the market -isolating the
effect of any other market shocks- an exhaust
econometric analysis would be required. As this
methodology is data intensive and very time
consuming, the evaluator should be aware that
other events may have influenced changes in the
relevant variables.

If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the IPN
Report) to offset possible volatility effects or
compare the evolution of the relevant variables to
those in sufficiently similar markets.

Option B : “OECD rule of thumbs-type” estimation inspired by OECD’s paper on evaluating
enforcement activities, which lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. These assessments quantify in a simple, concise and consistent
manner the benefits expected to result from the decisions on mergers and antitrust infringements
they took over the period under examination.

The paper lists a set of assumptions which are a useful shortcut to assess impacts of IPN Reports:

e  For the size of the affected turnover:

v in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation
in the affected market(s);

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).
e For the expected price effect:
v in cartel cases, an overcharge of 10%;
v'in abuse of dominance cases, a price increase of 5%;
v'in merger cases, a price increase of 3%.
e  For the likely duration of the price increase absent the competition agency's intervention:

v' in cartel cases, a 3-year duration;
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v'in abuse of dominance cases, a 3-year duration;
v'in merger cases, 2-year duration.

Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance sector with the
relevant recommendations and then apply the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.
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Relevant

OECD Competition issues recommendation Indicator

N . - Number of operators:
e Potential increase in the number u P
of operators
. - Average turnover/total turnover
e Changes in market share 9 /
Market
e Number of new established
e New entrants
A3. Significantly raises cost of operators (post IPN Report).
entry or exit by a supplier L e Number of new licenses
e  Competition improvement
Price level . _— e Average price for service
e  Price oscillation .
e  Ex-ante vs ex-post price level
Demand . . e Proxies to identify consumer
e  Overall consumer satisfaction . C e L
feautures attitude (i.e. "waiting time")
e  Overall number of new
consumers
Labour & . Ex ante vs ex post wages
Employment *  Change inlabour costs : Number ofp newl ’ employed
ploy e Job created y ploy
workers
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3.3.4.3 Impacts on wider economy

Competition policy and enforcement has an impact on the whole economy: weak competition
policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation brings to worse
macroeconomic performances).

The modelling framework proposed is described in the figure below

Figure 3 Framework to assess impact of competition policy

Competition Policy
Lawws and Institutions

Strength of
Competition Policy

1. Direct Effects Effiects on Competition Policy
on Relavant Market

J- Prices
r
4 Mark-ups
F
L Macroeconomic Effects;
(GOP, ermployment .. )
k3 Distributional Effects:

(woge distribution ocross wovkers with
diffferent sioll levels and across different
inceme earmers)

Dierx, Adriaan & Ilzkovitz, Fabienne & Pataracchia, Beatrice & Ratto, M. & Thum-Thysen, Anna & Varga, Janos.
(2017). Does Eu competition policy support inclusive growth?. Journal of Competition Law and Economics. 13.
225-260. 10.1093/joclec/nhx015.

YES NO
Recommendation is fully/partially implemented? X
Recommendation had an impact on the specific market? X
The specific market has a relevant weight in the wider economy? X

Establish a reasonable link between the recommendation and the possible impact on
macroeconomic and distributional effects = in line with the attribution principle, the evaluator
should identify which macroeconomic and distributional effects can be attributed to the sectoral
impacts caused by the recommendation. For instance, if the recommendation suggests opening the
market, then the evaluator should assess the ex post vs ex ante structure of the market and then
assess which can be the impact on the GDP or employment. Once the possible impacts on the wider
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economy are defined, then the evaluator should find a set of indicators which are able to capture
the IPN Report’s impact on the wider economy.

Data requirements Input-Output model’*

Option A: Input-Output model

If the data allows it, the evaluator may use a standard input-output framework to assess how the
sectoral changes may impact the wider economy.

Firstly, the evaluator will need to have a robust estimation of the shock due to the recommendation
on the market in terms of mark-up and prices in order to feed the model to assess direct, indirect
and induced effects.

Direct effects comprise all effects directly caused by activities in a sector. Hence, the direct GDP
effects of a new policy relate to the change in the GDP that is directly linked to the change in the
output of the sector engaged by the new policy.

Indirect effects are the business-to-business purchases in the supply chain that stem from the
initial industry input purchases. As an industry spends money with its suppliers, a reduction or
increase in this spending (s identified through the indirect effect. To forecast indirect GDP effects,
the researchers create an 10 model that links the output of a certain sector (e.g. coal mining) to
those of all the supply sectors, both immediate and indirect (e.g. manufacturing of metals). Based
on these tables, the IO multipliers for the sum of direct and indirect output, at sectoral level, is
calculated.

Induced effects capture consumption effects at household level due to initial change in economic
activity (i.e. due to the new policy) that results in diminishing rounds of new spending as leakages
occur through saving or spending outside the local economy.

In the I-O framework, the sector-specific direct and indirect output multipliers provide insights into
the industry-wide effects in the specific sector and into the related sectors. Data-sources for
multipliers can be found in the World Input Output Database (WIOD)'®> and in the more recent
OECD Input-Output Database’® and to the National Statistic Office for more recent data and data
related to the unemployment.

Otherwise

Option B: Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendations in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (i.e. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers).

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources including
desk research, data and document libraries, interviews and/or surveys with stakeholders and
experts.

41/0 models requires data expenditures and revenues for each industry. The impact on the economy can be assessed if the specific
market relates to a sector classified according to the International Standard Industrial Classification revision 4 (ISIC Rev. 4) or 3
(ISIC Rev. 3)

'5 http://www.wiod.org/home

16 https://stats.oecd.org/Index.aspx?DataSetCode=10TSI4 2018
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The key stages of this approach will be: (1) identifying macroeconomic impacts of the
recommendation, (2) assigning quantitative scores and weights to the direct effects and indirect
effects, (3) costing the effects, (4) descriptive assessment of the effects on the wider economy.

Interviews/surveys with policymakers are the key source in this approach as they can provide
qualitative and anecdotical evidence for the descriptive assessment. These stakeholders’
consultation should be used together with other data collection tool and each finding has to be
triangulated and weighted against other sources in order to avoid a biased assessment.

3.3.5 Conclusions

This section shall contain key information and insights concerning:

Conclusions:

Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)
Key competition issues identified (see relevance section)
Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

Is it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)

Did the CNMC further advocate for significant regulatory change in the given
market?

Were there any other studies on similar actions?
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3.3.6 Methodological Annex

OECD Papers

COMPETITION
ASSESSMENT
CHECKLIST

Compedition aSsess

has any ol 1he T ing effects:

This is ey i be the case i The provision:

A1 Grants exclusie rights for a suppler
1o provide goods oF servioos
0 AP Establishes a lioense, permit

or authaorisation process as a
requiremant of aperation

O A3 Limits the abiity of some suppliers
1o prowide a good or senvice

U Ad Spnificantly mises cost of endry or
ot by a supplier

OAS Creaies a gecgraphical barrier

for companies 1o supply goods,
seryicess oF laboaur, or invest capital

nenl shouwld be conduchad il a legal provisson

This i likefy to be the case if the provision:

COB1 Limits ssllers’ abiity o set prioes
for goods or services

Cp2 Limits feedom of suppliors 1o advwertise
of market Their goods Or Senaces

OB3 Sets stancarss for product qualicy

c Reduces the incentive of

suppliers
to compete

This may be the case if the prowision

O Creates a self-regulatory ar
co-reguiatory regime

/G2 Requires or encourages information
on supplier oultpuls, prices, sales or

costs o be publshed

53 Evemnpts the actiity of a particular
industry, or group of suppliers,
from the operation of general
competitian L

This mary be the case if the provisione

C0n Limits the abikty of consumers ta
decids from whom they purchase

O D2 Aeduces mobiity of cusiomer s
betwsen suppliers of goods. or
services by inoreasing the explicit or
implicit costs. of changing suppliers

[0 Oc3 Fundamentally changes information
required by buyers 1o shop
affectvely

More info at: https://www.oecd.org/daf/competition/46193173.pdf

76


https://www.oecd.org/daf/competition/46193173.pdf

'
)

Guide for helping competition authorities assess

the expected impact of their activities

April 2014 @)oEcD

More info at: Guide for helping competition authorities assess the expected impact of their activities

(oecd.org)

3.3.7 Questionnaires

Policy makers

Was the market in need of reform/updates? If yes, which were the main concerns from a
competition policy point of view?

Were you aware of any possible market operator’s concern over the functioning of the market
addressed by the IPN Report?

Which were the needs the IPN Report aimed to address?

How urgent were the issues to be addressed by the IPN Report?

Qualitative assessment: effectiveness

Policy makers

Please describe your overall knowledge of the IPN Report and your familiarity with it
What was the primary use of the IPN Report during the policy-making process?
Were the results of the IPN Report a clear factor in your final decision making?

Would you have carried out the same reforms/changes even without the IPN Report?
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Experts

Do you consider that the IPN Report is consistent with the overall competition law framework and
principles?

Do you think that the recommendations were sufficiently clear to be effectively implemented by
the relevant policy makers?

Overall, how would you judge the potential usefulness of the IPN Report?

3.4 Reports on matters that are not strictly linked to laws or

regulations — CODE INF

3.4.1 Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
report. It should be brief, clear, and understandable also for a non-specialised reader. Its main goal
is to present the overall context in which the reports were carried by providing description of its
features and characteristics, as well as a description of the type of report. Moreover, the introduction
should clearly define the regulatory framework applied to the specific market and the reasons why
the Administration requested CNMC support.

3.4.2 Key features of the assessment

3.4.2.1 Short description of the type of report

This template will be used to analyse different types of reports, unlike other templates. Therefore,
the evaluator must indicate if this is a report on, for instance, public tenders, public aids, or any other

type of policy.

Then the evaluator shall identify the stakeholder that requested the Report in order to ensure that
this stakeholder is engaged in further data collection activities.

This information can be found in the introduction of the Report.

3.4.2.2 Short description of the market/asset to be assessed

This section should provide a brief overview of the key features of the market/asset (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be assessed.

This information can be found in the “Background” section of the INF Report.

3.4.2.3 Short description of the regulatory framework

In this section, the evaluator should provide an overview of the current requlatory framework which
discipline the market to be assessed. If there have been significant legislative changes since the
publication of the Report, it is recommended to split this section into “ex-ante” and “ex-post”.

This information on the regulatory framework can be found either in the Report or in the
references to legislation in it included.
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It is recommended to check this section once the evaluation is over as potential changes in
the legislation may have been brought about by the Report itself. If this is the case, then it
should be clearly mentioned.

3.4.2.4 Short description of the rationale behind the INF Reports

This section should explain the reasons behind the specific request for an INF Report by the
Administration. By doing this, the evaluator should also understand the specific goals the
Administration pursue when requesting support from the CNMC.

Overall information can be found in the “Background”. However, if possible, it is
recommended to carry out interviews with authors and/or other CNMC staff involved in the
INF Report.

3.4.3 Evaluation of the act

The first step is to evaluate the Report itself. This preliminary step aims at defining the likelihood of
the act to be able to produce its expected outreach. The evaluation is carried out according to the
following criteria:

9. Relevance, which describes the significance of the Report in terms of the existing
competition issues it addresses and the magnitude of the matter addressed;

10. Effectiveness, which describes whether the Report had a real outreach in terms of
audience and public debate;

11. Efficiency, which defines whether the costs and effort of delivering the Report were
proportionated to the significance (or relevance) of the act and its outreach;

12. Coherence, which defines the overall consistency of the Report with the other
relevant regulatory framework.

3.4.3.1 Relevance

3.4.3.1.1Relevance of the sector

This section defines the key features of the economic sector affected by the matter of the Report,
including its overall turnover and its possible impacts on the wider economy. The goal is to identify
the overall importance of the sector within the whole economy and — thus — understanding whether
the Report may have wider impacts. While no rigid threshold is set, it is up to the evaluator to
understand to which degree the sector can have spill over effects on the wider economy. It is also
useful to define the scope of the assessment.

Some of this info can be easily found in the Report itself, others may require some statistical
data collection.

Table 8: Relevance of the sector

Indicators Possible sources Shortcuts / comments
Economic Total sector turnover Report or other statistical | If data on total turnover are
weight and sources not available, the evaluator

may multiply the number of
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structure of
the market

undertakings by the
average turnover. As an
alternative, average prices
to consumers can be used as
proxy. The goal of this data
is to provide an estimation
on the size of the market.

Number of undertakings

Report or other statistical
sources

These data are usually
available on undertaking
associations or Chamber of
Commerce.

Average turnover

company

per

Statistical sources

optional but may be useful
to  understand  market
structure

Geographical
location/concentration of
companies

Statistical sources

optional but may be useful
to  understand  market
structure  and  possible
impacts in specific regions

Labour
market and
employment

Total number of
employees

Statistical sources

Average salary

Statistical sources

These data are usually kept
by trade unions or can be
found in collective
agreements by region.

3.4.3.1.2Relevance of the act

The goal of this section is to identify how many competitions issues are addressed in the Report. The
list of competition issues follows a classification defined by the OECD, for which a correspondence
with the classification by the CNMC is established in Deliverable 3 database.

Each competition issue relevant for the INF Report should be mentioned in the table below
together with a short explanation taken from the INF Report itself. This explanation is
already included in the Deliverable 3 database, so no further research is needed.

v' Mention only the relevant competition issue (i.e. no need to list all of them).

v The text of the Report should include specific description on possible impacts of the relevant
anti-competitive behaviours or contrary to the principles of efficient economic regulation.
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Table 2: Relevance of the act to competition issues

OECD Competion Issues

Specific question

Comments from the act

A1. Grants exclusive rights for a supplier to provide goods or services.
A. Limits the number 9 PP P 9
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — — - - -
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
A5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers ' 1732 Limits freedom of suppl dverti ket their good i
compete. . Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g 2 P 9 y P
. X consumers and users
and information
available to — - - - -
AT D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.
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D3. Fundamentally changes information required by buyers to shop effectively.

E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.4.3.2 Effectiveness

The effectiveness of the Report is defined by its capacity to achieve its overall objectives. These are
identified in Section 1. To assess the Report's effectiveness, it is essential to measure the outreach.
By doing this, the evaluator seeks to determine whether the Report has been consulted by
policymakers in their decision-making process and/or has contributed to raise awareness about the
proposed changes in legislation. Indeed, possible impacts (which are to be evaluated in Section
3) can also be attributed if the act had met sufficient outreach. There are different ways to
assess and measure effectiveness:

1. A qualitative assessment, focused on understanding if the Report’s recommendations
and suggestions have been implemented, and to what extent.

2. A quantitative assessment, focused on measuring how many times the Report has been
consulted/read;

Both approaches are valuable and complementary. The evaluator should use both to the extent that
relevant data for the analysis can be found.

The text below presents an overview of the data collection strategy for assessing effectiveness.

3.4.3.2.10utreach: qualitative assessment

The qualitative reach of the Report is defined by the extent to which the recommendations were
persuasive to the public administration and provided clear guidance for the administration to
implement the recommendations successfully.

The evaluator must carry out desk research that can be supported with additional interviews to key
stakeholders, such as the relevant body of the public administration, the public administration that
asked for the Report to be conducted (if applicable) and economic operators directly affected by the
matter of the Report.

The evaluator must first examine the text of the Report and the official document of the public
tender, public aid, or any other matter that the Report analysed and for which it elaborated
proposals. This will provide information on the degree to which the suggestions of the Report where
considered and incorporated. However, it might not be sufficient to determine how the
recommendations were implemented in practice.

Should the evidence collected through desk research not be deemed sufficient, the evaluation must
additionally interview the parties mentioned above. Questions suggested are included in the Annex
2.

3.4.3.2.20utreach: quantitative assessment
Tips to fill in the table

v Have a preliminary check with the CNMC if the information is available (if the Report is not
recent, some information may be missing).

v’ It is not necessary to have “accurate figures”, benchmarking and estimation are also useful.

v If quantitative data are lacking, it is possible to shift to the qualitative data collection.

Indicators Source

Number of views of press releases | CNMC internal database
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Outreach to the general | Number of views of web pages

public announcements

Official  publications on the

webpage (numbers of views)
Outreach to the | Number of studies quoting the INF | Reference systems
academia Report

Outreach to the general | Number of articles/blogs quoting | Web research

press

the INF Report

3.4.3.3 Efficiency

The efficiency of a Report is understood as the relation between the outreach of a Report and the
costs and effort incurred into its delivery. Efficiency analysis can only be conducted for those cases
when not only the internal information on costs is available, but also information on the outreach
is available. If these data are available, the efficiency assessment is grounded on a Cost-benefit
analysis for the CNMC (cost of carrying out the INF Report vs. the impact it has had).

While quantitative data should be preferred, it is possible that these data are not available,
particularly for older Reports. In that case, estimated costs by the CNMC might be used. A
quantitative approach is recommended only in the case the Report deals with a sector that represents
a significant share of the wider economy, and it is likely to have an impact on other markets. If this
is not the case, a qualitative assessment is sufficient.

3.4.3.3.1Efficiency for the CNMC

The questionnaire is addressed to the CNMC staff who:

v" Have authored/co-authored the Report.

v Have supervised its delivery and publication.

v Have overall knowledge of the implementation of the Report.

v Are aware of internal costs and can provide estimation.

v The objective is not to assess the efficiency of the CNMC work practices, but to understand
whether the resources needed for the Report have been matched by its outputs (ie. its outreach
achievements).

v Focus on direct outputs (i.e. number of views, outreach to policy makers); economic impact will
be assessed at a later stage.

v’ If precise figures are not available, estimation and proxy can be used.

1) Is it possible to define the time spent by the CNMC employees in delivering the Report? If
yes, was it in line with the average effort required to elaborate this kind of act?

2) Was the INF report delivered on time?

3) In light of the achieved outputs in terms of audience and public debate (see effectiveness
section), were they proportionated to the cost?
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4) Compared to other advocacy acts, do you think that this act had higher/lower outputs for
the same costs?

3.4.3.4 Coherence

The coherence of a Report is understood as the extent to which the act supports or undermines other
relevant policies/instruments in that area. It assesses its consistency with the overall regulatory
framework and thus it is deeply interconnected with the legal analysis report. To assess coherence,
the evaluator should address the following questions:

e To what extent are the Report’s key findings and conclusions coherent with the overall
competition policy?

e To which extent is the Report contributing to achieving the overall goals of the CNMC?

e Are there any internal inconsistencies in the features of the Report and the other CNMC acts
concerning the same or similar economic sectors?

How to answer coherence questions

v Consult Market Studies, Regulatory Proposals and Reports on Drafts Laws and Regulation in
particular;

v Consult other reports under this category addressing the same type of matter (public aid, public
tendering, etc,);

v’ Interviews with experts or CNMC staff may be useful as complementary data sources.

Coherence checklist Yes No

Do the Report's recommendations describe their alignment with the existing
measures?

Is it possible to identify other CNMC acts (especially previous market studies) which
are consistent with the key recommendations and arguments of the Report’s?

Does the Report mention a number of the CNMC competition principles which are
relevant to the specific market?

Are there any clear inconsistencies with previous CNMC acts?
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3.4.4 Impact Assessment

The evaluation phase aims at assessing the potentialities of the Report to deliver impacts in the
specific market and beyond. Several preliminary considerations need to be made:

1) Attribution, meaning that impacts have to be clearly linked to the outputs of the Report,
and not be caused by simultaneous events (i.e. change in market structures, economic crisis,
and so on).

2) Reliability of estimation, meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the evaluator shall assess the following interconnected
Impacts:

Direct impact of the Report on the regulatory framework and policy debate: how the
Report contributed to change the existing regulatory framework? Were the matters identified by
the Report addressed and eventually solved?

Observable impacts of the Report on the specific market/sector: if the Report contributed to
change, then it is possible to assess whether there have been some changes in key variables
related to the specific market. This can be done either by assessing differences in key variables or
by using OECD "rule of thumb- type" estimation. If the Report's recommendations were not
implemented (or only partially implemented), the evaluator may suggest possible economic loss
due to this.

Indirect impacts on the wider economy: if the Report has somehow contributed to deliver
changes in the specific market AND if this sector has an important economic weight, an overview
of macro-economic impacts can be provided.

The diagram below shows the steps of the Impact Assessment to be followed by the evaluator:
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INF Report’s Direct Economic

Impact
Are the actions sought by the INF Report
implemented?

INF Report’s Impact on specific market Assess potential economic loss

Are detailed data on market variables available? Are detailed data on market variables available?

Estimation inspired on Estimation inspired on
Quantification based on OECD rule of thumb-type Quantification based on OECD rule of thumb-type
counterfactual scenarios methodology and counterfactual scenarios methodology and
if available parameters applied by if available parameters applied by
CNMC in previous acts CNMC in previous acts

INF Report’s Indirect Impact on the
wider economy

7 > Esti ion or description of the impact on the
€5 wider economy

3.4.4.1 Direct impacts of the Report

The direct impacts of the Report can be any change in legislation which results from the outputs of
the Report. It can affect the national or regional regulatory framework. The evaluator should:

1) Define the recommendations included in the Report and understand their features and
objectives.

2) If possible, describe the actions that the Report suggest taking in order to achieve the
recommendations.

3) For each recommendation included in the Report, assess whether it was:

a. Fully implemented > the CNMC's recommendation was implemented and
derived in significant changes in the relevant regulatory framework, in line with the
goals of the Report.

b. Partially implemented > only some actions were adopted, and their
implementation is not fully in line with the Report’s purpose.

c. Non-implemented = no action was adopted.

d. It is also possible that the some of the Report's recommendations are non-
evaluable if no data is available or if changes in legislation were not linked to the
Report.

Ideally, the evaluator should be able to carry out an ex-post assessment of the policies introduced
as a result of the Report. It would be also desirable to describe how the recommendations were
turned into binding regulations (i.e. defining quantitative aspects, etc).

Once the information is collected, the evaluator should fill in the following table:
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Recommendation

Actions

Outputs

Status of implementation

1) Description of the first recommendation | General considerations (only if necessary - e.g. in those cases where recommendations apply to different agents/regions;
as defined by the Report or the content of the act is complex and requires a brief explanation to better understand the gaps below).
General considerations on the overall recommendation. This section is particularly needed if the recommendation
addresses different levels of geographical administrations. Moreover, this section is also relevant if the recommendation
lays down only one action.
Implemented/Partially Implemented/Partially
. implemented/Non- implemented/Non-
Implemented/Partiall implemented/Non-evaluable implemented/Non-evaluable
—QH - -
implemented/Non- tmplemer
implemented/Non-evaluable , ,
By ‘Outputs’ we refer to the | For those cases where the
e, - specific measures introduced by | recommendations were partially
By ‘Actions’ we refer to the specific (new . - .
. . the (new or modified) legislation | implemented, the evaluator should
or _modified) policies to meet the - .. . . . .
; ; or policies indicated in the | indicate if further actions are expected
CNMC's recommendation. The . .,
. . previous box (‘Actions’). The | and when.
evaluator should indicate in this box the . ; .
relevant actions derived from the evaluator should indicate in this
Report box the relevant measures derived | For the rest of the cases, the evaluator
Repor from the implementation of the | should just indicate “Fully implemented”
actions mentioned. or "Non-Implemented”.
2)  Description of the second General considerations (idem):

recommendation as defined by the Report
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3.4.4.2 Impacts on the specific market

Recommendation is fully/partially | Recommendation is not implemented
implemented

1) Establish a reasonable link between the recommendation and the possible impact > in
line with the attribution principle, the evaluator should identify the variables which are
addressed by recommendation. For instance, if the recommendation suggests opening the
market, then the evaluator should assess the potential impact on market structure of its
implementation or non-implementation. Once the relevant variables that might be affected by
the recommendations are defined, the evaluator should find a set of indicators which are able
to capture the Report’s impact. Some examples are provided in the table below.

Option A: ex-post vs ex-ante analysis Not applicable when recommendation is not

Only in those cases where the data availability e

allows it, the evaluator may match ex-ante and ex-
post data to assess the impact of the Report on
specific indicators. However, in order to estimate
the  specific impact of the  Report's
recommendations on the market -isolating the
effect of any other market shocks- an exhaust
econometric analysis would be required. As this
methodology is data intensive and very time
consuming, the evaluator should be aware that
other events may have influenced changes in the
relevant variables.

If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the INF
Report) to offset possible volatility effects or
compare the evolution of the relevant variables to
those in sufficiently similar markets.

Option B : “OECD rule of thumbs-type” estimation inspired by OECD’s paper on evaluating
enforcement activities, which lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. These assessments quantify in a simple, concise and consistent
manner the benefits expected to result from the decisions on mergers and antitrust infringements
they took over the period under examination.

The paper lists a set of assumptions which are a useful shortcut to assess impacts of Report:

e For the size of the affected turnover:

v in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation
in the affected market(s);

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).
e For the expected price effect:

v in cartel cases, an overcharge of 10%;

v'in abuse of dominance cases, a price increase of 5%;

v'in merger cases, a price increase of 3%.

e  For the likely duration of the price increase absent the competition agency's intervention:

v' in cartel cases, a 3-year duration;
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v'in abuse of dominance cases, a 3-year duration;
v'in merger cases, 2-year duration.

Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance sector with the
relevant recommendations and then apply the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.
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OECD Competition issues

Relevant
recommendation

Indicator

N . - Number of operators:
Potential increase in the number of Y P
operators
. - Average turnover/total turnover
Changes in market share 9 /
Market
Number of new established operators
New entrants
AT (post-Report).
- o Number of new licenses
Competition improvement
Price level . N Average price for service
Price oscillation .
Ex-ante vs ex-post price level
Demand . . Proxies to identify consumer attitude
Overall consumer satisfaction R .
features (i.e. "waiting time”)
Overall number of new consumers
Labour & . Ex ante vs ex post wages
Employment Change in labour costs Number of neF\)/vI emglo ed workers
ploy Job created y employ

91




3.4.4.3 Impacts on wider economy

Competition policy and enforcement has an impact on the whole economy: weak competition
policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation brings to worse
macroeconomic performances).

The modelling framework proposed is described in the figure below

Figure 4 Framework to assess impact of competition policy

Competition Policy
Lawws and Institutions

Strength of
Competition Policy

1. Direct Effects = Effiects on Competition Policy
on Relavant Market

J- Prices
r
4 Mark-ups
F
L Macroeconomic Effects;
(GOP, ermployment .. )
k3 Distributional Effects:

(woge distribution ocross wovkers with
diffferent sioll levels and across different
inceme earmers)

Dierx, Adriaan & Ilzkovitz, Fabienne & Pataracchia, Beatrice & Ratto, M. & Thum-Thysen, Anna & Varga, Janos.
(20177). Does Eu competition policy support inclusive growth?. Journal of Competition Law and Economics. 13.
225-260. 10.1093/joclec/nhx015.

YES NO
Recommendation is fully/partially implemented? X
Recommendation had an impact on the specific market? X
The specific market has a relevant weight in the wider economy? X

Establish a reasonable link between the recommendation and the possible impact on
macroeconomic and distributional effects = in line with the attribution principle, the evaluator
should identify which macroeconomic and distributional effects can be attributed to the sectoral
impacts caused by the recommendation. For instance, if the recommendation suggests to widen the
scope of candidates to tender to a specific body of the public administration, then the evaluator
should assess the ex-post vs ex-ante structure of the market and then assess which can be the
impact on the GDP or employment. Once the possible impacts on the wider economy are defined,
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then the evaluator should find a set of indicators which are able to capture the Report's impact on
the wider economy.

Data requirements Input-Output model’” x

Option A: Input-Output model

If the data allows it, the evaluator may use a standard input-output framework to assess how the
sectoral changes may impact the wider economy.

Firstly, the evaluator will need to have a robust estimation of the shock due to the recommendation
on the market in terms of mark-up and prices in order to feed the model to assess direct, indirect
and induced effects.

Direct effects comprise all effects directly caused by activities in a sector. Hence, the direct GDP
effects of a new policy relate to the change in the GDP that is directly linked to the change in the
output of the sector engaged by the new policy.

Indirect effects are the business-to-business purchases in the supply chain that stem from the
initial industry input purchases. As an industry spends money with its suppliers, a reduction or
increase in this spending (s identified through the indirect effect. To forecast indirect GDP effects,
the researchers create an 10 model that links the output of a certain sector (e.g. coal mining) to
those of all the supply sectors, both immediate and indirect (e.g. manufacturing of metals). Based
on these tables, the IO multipliers for the sum of direct and indirect output, at sectoral level, is
calculated.

Induced effects capture consumption effects at household level due to initial change in economic
activity (i.e. due to the new policy) that results in diminishing rounds of new spending as leakages
occur through saving or spending outside the local economy.

In the I-O framework, the sector-specific direct and indirect output multipliers provide insights
into the industry-wide effects in the specific sector and into the related sectors. Data-sources for
multipliers can be found in the World Input Output Database (WIOD)® and in the more recent
OECD Input-Output Database’® and to the National Statistic Office for more recent data and
data related to the unemployment.

Otherwise

Option B: Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendation in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (i.e. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers)

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources including
desk research, data and document libraries, interviews and/or surveys with stakeholders and
experts.

71/0 models requires data expenditures and revenues for each industry. The impact on the economy can be assessed if the specific
market relates to a sector classified according to the International Standard Industrial Classification revision 4 (ISIC Rev. 4) or 3
(ISIC Rev. 3)

'8 http://www.wiod.org/home

19 https://stats.oecd.org/Index.aspx?DataSetCode=10TSI4 2018

93


http://www.wiod.org/home
https://stats.oecd.org/Index.aspx?DataSetCode=IOTSI4_2018

The key stages of this approach will be: (1) identifying macroeconomic impacts of the
recommendation, (2) assigning quantitative scores and weights to the direct effects and indirect
effects, (3) costing the effects, (4) descriptive assessment of the effects on the wider economy.

Interviews/surveys with industry stakeholders, policymakers and experts (including academics) are
the key source in this approach as they can provide qualitative and anecdotical evidence for the
descriptive assessment. These stakeholders consultation should be used together with other data
collection tool and each finding has to be triangulated and weighted against other sources in
order to avoid a biased assessment.

3.4.5 Conclusions

This section shall contain key information and insights concerning:

Conclusions:

Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)
Key competition issues identified (see relevance section)
Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

Is it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)

Did the CNMC further advocate for significant regulatory change in the given
market?

Were there any other studies on similar actions?
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3.4.6 Methodological Annex

OECD Papers

COMPETITION
ASSESSMENT
CHECKLIST

Compedition aSsess

has any ol 1he T ing effects:

This is ey i be the case i The provision:

A1 Grants exclusie rights for a suppler
1o provide goods oF servioos
0 AP Establishes a lioense, permit

or authaorisation process as a
requiremant of aperation

O A3 Limits the abiity of some suppliers
1o prowide a good or senvice

U Ad Spnificantly mises cost of endry or
ot by a supplier

OAS Creaies a gecgraphical barrier

for companies 1o supply goods,
seryicess oF laboaur, or invest capital

nenl shouwld be conduchad il a legal provisson

This i likefy to be the case if the provision:

COB1 Limits ssllers’ abiity o set prioes
for goods or services

Cp2 Limits feedom of suppliors 1o advwertise
of market Their goods Or Senaces

OB3 Sets stancarss for product qualicy

c Reduces the incentive of

suppliers
to compete

This may be the case if the prowision

O Creates a self-regulatory ar
co-reguiatory regime

/G2 Requires or encourages information
on supplier oultpuls, prices, sales or

costs o be publshed

53 Evemnpts the actiity of a particular
industry, or group of suppliers,
from the operation of general
competitian L

This mary be the case if the provisione

C0n Limits the abikty of consumers ta
decids from whom they purchase

O D2 Aeduces mobiity of cusiomer s
betwsen suppliers of goods. or
services by inoreasing the explicit or
implicit costs. of changing suppliers

[0 Oc3 Fundamentally changes information
required by buyers 1o shop
affectvely

More info at: https://www.oecd.org/daf/competition/46193173.pdf
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Guide for helping competition authorities assess
the expected impact of their activities

April 2014 @)oEcD

More info at: Guide for helping competition authorities assess the expected impact of their activities

(oecd.org)

3.4.7 Questionnaires

Effectiveness qualitative outreach - questionnaire

e  Were the recommendations fully implemented in practice?

e Has the implementation of the recommendations solved the competition issue identified?
e Was further interaction with the CNMC needed to implement the recommendations?

e In case that the recommendations were not implemented, what were the reasons?

3.5 Judicial appeals under Article 5.4 Law 3/2013 and Art. 27 of
LGUM - CODE LA

3.5.1 Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
act. It should be brief, clear, and understandable also for a non-specialised reader. Its main goal is
to present the overall context in which the market studies was carried out by providing description
of its features and characteristics. Moreover, the introduction should clearly define the regulatory
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framework applied to the specific market and the motivation behind the CNMC choice to carry out
the Legal Appeal.

3.5.2 Key features of the assessment

3.5.2.1 Short description of the market to be assessed

This section should provide a brief overview of the key features of the market (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be assessed.

This information can be found in the Economic Study supporting the Legal Appeal or, in the
absence of an Economic Study, through desk research.

3.5.2.2 Short description of the competition issue and rationale for the act

This section should provide a brief overview of the competition issue that is addressed in the Legal
Appeal, the geographical scope, and the economic operators directly affected.

This information can be found in the Legal Appeal?’, the Economic Study supporting the
Legal Appeal and/or the judicial ruling(s) following the appeal.

3.5.2.3 Specific objectives of the act

This section should explain the action that the CNMC proposes that is taken to address with the
competition issue mentioned in the subsection above.

This information can be found in Legal Appeal and/or in the judicial ruling(s) following the
appeal.

3.5.3 Evaluation of the act

The first step is to evaluate the Legal Appeal itself. This preliminary step aims at defining the scope
of the action to be able to produce its expected outreach. The evaluation is carried out according to
the following criteria:

1. Relevance, which describes the significance of the appeal in terms of the existing
competition issues;

2. Effectiveness, which describes whether the Legal Appeal had a real outreach in
persuading its direct audience and reaching a broader audience as well;

3. Efficiency, which defines the extent to which the costs and effort of delivering the
Legal Appeal were proportionate to the outreach of the Appeal;

4. Coherence, which defines the overall consistency of the Legal Appeal with the other
similar advocacy acts by the CNMC.

20 The Legal Appeal document is not publicly available on the website for the consulted examples of legal appeals shortlisted for the
study. The proposed evaluation methodology presumes that the evaluator will have access to the legal appeal issued by the
CNMC.
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3.5.3.1 Relevance

3.5.3.1.1Relevance of the sector

assessment.

This section defines the key features of the sector to be assessed including its overall turnover, its
possible impacts on the wider economy. The goal is to identify the overall importance of the sector
within the whole economy and — thus — understanding whether the Legal Appeal may have wider
impacts. While no rigid threshold is set, it is up to the evaluator to understand to which degree the
sector can have spill over on the wider economy. It is also useful to define the scope of the

Some of this info can be easily found in the Economic Study supporting the Legal Appeal,
others may require some statistical data collection.

Table 9: Relevance of the sector

Theme Indicators Possible sources ‘ Shortcuts / comments
Economic Total sector turnover Economic Study (if recent) or | If data on total turnover are
weight and other statistical sources (i.e. | not available, the evaluator
structure of Eurostat) may multiply the number of
the market undertakings by the
average turnover. As an
alternative, average prices
to consumers can be used as
proxy. The goal of this data
is to provide an estimation
on the size of the market.
Number of undertakings | Economic Study or other | These data are usually
statistical sources available on undertaking
associations or Chamber of
Commerce.
Average turnover per | Economic Study or statistical | optional but may be useful
company sources to  understand  market
Structure
Geographical Statistical sources optional but may be useful
location/concentration of to understand  market
companies structure  and  possible
impacts in specific regions
Labour Total number of | Economic study or statistical | These data are usually kept
market and | employees sources by trade unions or can be

employment

Average salary

Statistical sources

found in collective
agreements by region.

Perception
of
consumers
and
policymakers

Is there the perception
that the sector needs
reform?

Surveys/Interviews

See Annex 1
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3.5.3.1.2Relevance of the act

The goal of this section is to identify how many competitions issues are addressed in the Legal
Appeal. The list of competition issues follows a classification defined by the OECD, for which a
correspondence with the classification by the CNMC is established in Deliverable 3 database.

Each competition issue relevant for the study should be mentioned in the table below
together with a short explanation taken from the Legal Appeal or Economic Study. This
explanation is already included in the Deliverable 3 database, so no further research is
needed.

v Discuss the relevant competition issues.

v" When an Economic Study is available to support the Legal Appeal, follow closely the
arguments in the study to further identify the competition issues described in the main
report.

v The text of the Economic Study might include specific descriptions of likely impacts on
welfare of actions or lack of actions by public authorities that hinder market unity.
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Table 1: Relevance of the act to competition issues

OECD Competion Issues

Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.

Comments from the act

and information
available to
customers

A. Limits the number
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — - . . :
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
AS5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers to it freed ; ; Jvert ot ther r -
compete. B2. Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g i P 9 y P

consumers and users

D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.
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E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.5.3.2 Effectiveness

The effectiveness of a Legal Appeal is defined by its capacity to lead to an action that addresses the
identified market unity failure (See Section 2.1.2). To assess the effectiveness of the Legal Appeal, it
is essential to measure its outreach. The outreach has two dimensions, a qualitative and a
quantitative dimension:

1. The qualitative dimension is related to the extent to which the relevant actor to whom
the act is addressed (administrative Court) incorporates the argument made in the Legal
Appeal and decides in a manner that is attributable to the Legal Appeal.

2. The quantitative dimension refers to the outreach in terms of general visibility, this is, the
times that documents related to Legal Appeal have been consulted (i.e. the number of times
a page is consulted).

Both approaches are valuable and complementary. The evaluator must use both, as data is
commonly available to do so.

The following table presents an overview of the data collection strategy for assessing the
effectiveness.

3.5.3.2.10utreach: qualitative assessment

The qualitative assessment of the act must essentially discuss whether the Legal Appeal persuaded
the administrative Court to instruct the public administration to take action in line with what was
proposed in the Appeal.

To assess the qualitative side of the effectiveness of the act, one must consider whether the Legal
Appeal has been accepted by the court and its outcome, positive or negative.

Legal Appeals issued against the local or regional administration are first heard by the High Court
of Justice at the Autonomic level. The evaluator must identify the following aspects in the ruling by
this court:

Autonomic High Court of Justice Yes Partially No

Did the ruling by the High Court of Justice endorse the identification of
competition issues raised by the CNMC in the Legal Appeal?

Did the High Court of Justice ruling adopt the measures sought by the
Legal Appeal by the CNMC?

Where ‘individual opinions’ (votos particulares) issued against the
ruling?

Did these individual opinions endorse the identification of competition
issues raised by the CNMC in the Legal Appeal?

The parties to the case in cases following Legal Appeals to National High Court of Justice might raise
the issue to the Supreme Court of Spain. Legal Appeals that seek to address competition issues in
national legislation are heard directly in the Supreme Court of Spain. The evaluator must identify the
following aspects of the ruling:
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Supreme Court of Justice

Did the ruling by the Supreme Court of Justice endorse the identification

of competition issues raised by the CNMC in the Legal Appeal?

Yes Partially No

Did the Supreme Court of Justice ruling adopt the measures sought by

the Legal Appeal by the CNMC?

Where ‘individual opinions’ (votos particulares) issued against the

ruling?

Did these individual opinions endorse the identification of competition

issues raised by the CNMC in the Legal Appeal?

3.5.3.2.20utreach: quantitative assessment

The quantitative assessment of the effectiveness of the outreach is aimed at capturing the extent to
which the Legal Appeal reached a wider audience beyond the court and the parties to the trial. This
does not contribute to the direct aims of the Legal Appeal but assessing this is necessary to grasp
the extent to which the promotion of competition policy reaches other stakeholders and the

population.

The quantitative assessment of effectiveness is assessed through a review of the documents
related to the Legal Appeal, such as press releases or the Economic Study and these

documents being referenced in academic articles or in the press.

Tips to fill in the table

v’ Have a preliminary check with the CNMC if the information is available (if the Legal appeal is
not recent, some information may be missing).

v Should there lack precise figures, benchmarking and estimation are also useful.

Theme

Outreach to the general

‘ Indicators

Number of views of press releases

public

Number of views of web pages
announcements

Number of potential users affected

Official  publications on the
webpage (humbers of downloads)

Source

CNMC internal database

Outreach to the
academia

Number of studies quoting the
Legal Appeal or the ruling

Reference systems

Outreach to the general
press

Number of articles/blogs quoting
the Legal Appeal or the ruling

Web research

Outreach  to
makers

policy

Perception of policy makers on the
quality and usefulness of the act

Changes in regulations in other
administrations

Interviews and Web research
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Outreach to general | Perception of stakeholders on the | Interview or survey
stakeholders Legal Appeal or the ruling

3.5.3.3 Efficiency

The efficiency of a Legal Appeal is understood as the relation between the outcome in terms of the
Jjudgement (favourable/non-favourable) of the contestation for which the Legal Appeal was drafted
and the costs and effort incurred into its delivery. Efficiency analysis can only be conducted for those
cases when internal information on costs is available and data on the outreach of the Legal Appeal
could be identified and analysed (Section 2.2.). If these data are available, the efficiency assessment
is grounded on a Cost-benefit analysis for the CNMC (cost of carrying out the act vs. the impact
it has had).

While quantitative data should be preferred, it is possible that these data are not available. In that
case, estimated costs by the CNMC might be used.

3.5.3.3.1Efficiency for the CNMC

The questionnaire is addressed to the CNMC staff who:
v" Have authored/co-authored the Legal Appeal and/or the supporting Economic Study;
v Have supervised its delivery and publication;
v Are aware of internal costs and can provide estimation.
If the staff above cannot be reached, then the questionnaire is to be addressed to CNMC staff who:

v Have overall knowledge of the implementation of the Legal Appeal.

v The objective is not to assess the efficiency of the CNMC work practices, but to understand
whether the resources needed for a Legal Appeal have been matched by its outputs (i.e. its
outreach achievements);

v If precise figures are not available, estimation and proxy can be used.
Examples of questions that can be included in a questionnaire are included in Annex 2.

3.5.3.4 Coherence

The coherence of a Legal Appeal is understood as the extent to which the act supports or undermines
other relevant policies/instruments in that area. Legal Appeals are often issued after less binding
actions of competition advocacy are taken by the CNMC and might be followed by other types of
actions, aimed at promoting best practices in the same sector by other bodies of the public
administration. To assess coherence, the evaluator should address the following questions:

e To what extent is the Legal Appeal coherent with Market Studies or other advocacy acts on
the same economic sector by CNMC?

e To what extent is the Legal appeal coherent with other Legal Appeals issued on the same
economic sector by CNMC?

e To what extent is the Legal appeal coherent with other Legal Appeals invoked under the
same normative (art. 5.4 Law 3/2013 or art. 27 LGUM) by CNMC?
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e To which extent is the Legal Appeal in line with the overall goals of the CNMC?

e To what extent is the Legal Appeal coherent with other Legal Appeals issued invoking the
same market unity principle or principles (See Section 2.1.2)?

How to answer coherence questions

v Consult the list of Market Studies and identify if any Legal Appeal addresses the same
economic sector.

v Consult the list of Legal Appeals and identify those on cases in the same economic sector or
based on the same principle of Market Unity (this can easily be done in the website of CNMC
as there is an option to use a filter).

Coherence checklist Yes No

Are there inconsistencies between the Legal Appeal and reports of other types
issued by the CNMC, including Market Studies and other Legal Appeals?

Are there clear inconsistencies between the Legal Appeal and other Legal
Appeals issued invoking the same principles?

Is the Legal Appeal contradictory with other Legal Appeals issued on cases
affecting the same economic sector?

Is this Legal Appeal in line with the overall goals of the CNMC?
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3.5.4 Impact Assessment

The evaluation phase aims at assessing the potentialities of the Legal Appeal to deliver impacts in
the specific market and beyond. Several preliminary considerations need to be made:

1) Attribution, meaning that impacts have to be clearly linked to the outputs of the Legal

2)

Appeal and not be caused by simultaneous events (ie. change in market structures,
economic crisis, and so on).

Reliability of estimation, meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the Evaluator shall assess the following interconnected
Impacts:

Direct impact of the Legal Appdal on the regulatory framework and policy debate: how
the Legal Appeal contributed to change the existing regulatory framework? Were the issues
identified by the Legal Appeal addressed and eventually solved?

Observable impacts of the Legal Appeal on the specific market/sector: if the Legal Appeal
contributed to change, then it is possible to assess whether there have been some changes in key
variables related to the specific market. This can be done either by assessing differences in key
variables or by using OECD "rule of thumb- type" estimation. If the Legal Appeal
recommendations were not implemented (or only partially implemented), the evaluator may
suggest possible economic loss due to this.

Indirect impacts on the wider economy: if the Legal Appeal has somehow contributed to
deliver changes in the specific market AND if this sector has an important economic weight, an
overview of macro-economic impacts can be provided.
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Legal Appeal’s Direct Economic Impact
Are the actions sought by the Legal Appeal implemented?

Legal A I’s Im n th . .
egal Appeal'sImpact on the Assess potential economic loss

speC|f|c market Are detail data on market variables available?
Are detail data on market variables available?

Estimation inspired

on OECD rule of Estimation inspired on

Quantification based tumb-type Quantification based OECD rule of tumb -
on counterfactual methodology and on counterfactual type methodology and
scenarios is available parameters applied scenarios is available parameters applied by

by CNMCin previous CNMCin previous acts

acts

Legal Appeal’s indirect impact on
the wider economy

Estimation or description of the impact on the
wider economy

3.5.4.1 Direct impact

The direct impacts of the Legal Appeal are any change in legislation recommended by the act itself.
It can affect the national or regional regulatory framework. The evaluator should:

1) Define the recommendations included in the Legal Appeal and understand its features and
objectives

2) For each recommendation included in the Legal Appeal, assess whether it was:

a. Fully implemented > the CNMC's recommendation was implemented and
derived in significant changes in the relevant regulatory framework, in line with the
goals of the LA.

b. Partially implemented > only some actions were adopted, and their
implementation is not fully in line with the Legal Appeal purpose.

c. Non-implemented 2 no action was adopted.

d. Itis also possible that the some of the recommendations are non-evaluable if no
data is available or if changes in legislation were not linked to the Legal Appeal.

Ideally, the evaluator should be able to carry out an ex-post assessment of the requlatory framework,
which focuses on the introduction of new legislations or regulations after the publication of the act.
It would be also desirable to describe how the recommendations were turned into binding
regulations (i.e. defining the geographical scope, the applicability and so on).

Once the information is collected, the Evaluator should fill in the following table:
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Recommendation

Actions

Outputs

Status of implementation

1) Description of the first recommendation | General considerations (only if necessary - e.g. in those cases where recommendations apply to different agents/regions;
as defined by the Appeal or the content of the act is complex and requires a brief explanation to better understand the gaps below).
General considerations on the overall recommendation. This section is particularly needed if the recommendation
addresses different level of geographical administration. Moreover, this section is also relevant if the recommendation
lays down only one action.
Implemented/Partially Implemented/Partially
. implemented/Non- implemented/Non-
Implemented/Partially . .
. implemented/Non-evaluable implemented/Non-evaluable
implemented/Non-
implemented/Non-evaluable , ,
By ‘Outputs’ we refer to the | For those cases where the
S, - specific measures introduced by | recommendations were partially
By "Actions’ we refer to the specific (new . o ;
. . the (new or modified) legislation | implemented, the evaluator should
or _modified) policies to meet the - .. . L . .
; ; or policies indicated in the | indicate if further actions are expected
CNMC's recommendation. The . .,
. . previous _box (‘Actions’). The | and when.
evaluator should indicate in this box the . ; .
relevant _actions derived from the evaluator should indicate in this
Report box the relevant measures derived | For the rest of the cases, the evaluator
neport from the implementation of the | should just indicate “Fully implemented”
actions mentioned. or "Non-Implemented”.
2)  Description of the second General considerations (idem):

recommendation as defined by the Appeal
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3.5.4.2 Impacts on the specific market

Recommendation is fully/partially | Recommendation is not implemented
implemented

1) Establish a clear link between the recommendation and the possible impact 2 in line
with the attribution principle, the evaluator should identify the variable which are addressed by
recommendation. For instance, if the recommendation suggests opening the market, then the
evaluator should assess the potential impact on market structure of its implementation or non-
implementation. Once the relevant variables that might be affected by the recommendations
are defined, the evaluator should find a set of indicators which are able to capture the Legal
Appeal impact. Some examples are provided in the table below.

Option A: ex-post vs ex-ante analysis Not applicable when recommendation is not

Only in those cases where the data availability A G !

allows it, the evaluator may match ex-ante and ex-
post data to assess the impact of the Legal Appeal
on specific indicators. However, in order to
estimate the specific impact of the Legal Appeal’s
recommendations on the market -isolating the
effect of any other market shocks- an exhaust
econometric analysis would be required. As this
methodology is data intensive and very time
consuming, the evaluator should be aware that
other events may have influenced changes in the
relevant variables.
If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the Legal
Appeal) to offset possible volatility effects or
compare the evolution of the relevant variables to
those in sufficiently similar markets.

Option B : “OECD rule of thumbs-type” estimation inspired by OECD’s paper on evaluating
enforcement activities, which lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. These assessments quantify in a simple, concise and consistent
manner the benefits expected to result from the decisions on mergers and antitrust infringements
they took over the period under examination.

The paper lists a set of assumptions which are a useful shortcut to assess impacts of Legal Appeals:

e  For the size of the affected turnover:

v in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation
in the affected market(s);

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).
e For the expected price effect:
v in cartel cases, an overcharge of 10%;
v'in abuse of dominance cases, a price increase of 5%;
v'in merger cases, a price increase of 3%.
e For the likely duration of the price increase absent the competition agency’s intervention:

v' in cartel cases, a 3-year duration;
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v'in abuse of dominance cases, a 3-year duration;
v'in merger cases, 2-year duration.

Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance sector with the
relevant recommendations and then apply the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.
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OECD Competition issues

Relevant
recommendation

{Insert
recommendation from
table above}

Indicator

Potential increase in the number
of operators

- Number of operators:

Changes in market share

- Average turnover/total turnover

Market
e Number of new established
New entrants
operators (post LA).
e e Number of new licenses
Competition improvement
Price level . _— e Average price for service
Price oscillation .
e  Ex-ante vs ex-post price level
Demand . . e Proxies to identify consumer
Overall consumer satisfaction . C L
feautures attitude (i.e. "waiting time")
Overall number of new
consumers
Labour & e Exante vs ex post wages

Employment

Change in labour costs
Job created

e Number of newly employed

workers

111




3.5.4.3 Impacts on the wider economy

Competition policy and enforcement has an impact on the whole economy: weak competition
policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation brings to worse
macroeconomic performances).

The modelling framework proposed is described in the figure below:

Figure 5 Framework to assess impact of competition policy

Competition Policy
Laws and Institutions

Strength of
Competition Policy

1, Direct Effecs Effiects on Competition Policy
2. Dererrence Effects on Relevant Market

|

| - Prices |

[ e ]

1 Macroeconomic Effects;
(G0P, employment...)

1 Dhstributional Effects:
(wage istbUTION 0Cr0Ss Wovkers with
different skl levels and across different
income eamers)

Dierx, Adriaan & Ilzkovitz, Fabienne & Pataracchia, Beatrice & Ratto, M. & Thum-Thysen, Anna & Varga, Janos.
(2017). Does Eu competition policy support inclusive growth? Journal of Competition Law and Economics. 13.
225-260. 10.1093/joclec/nhx015.

YES NO
Court action sought is fully/partially implemented? X
Recommendation had an impact on the specific market? X
The specific market has a relevant weight in the wider economy? X

Establish a clear link between the action and the possible impact on macroeconomic and
distributional effects = in line with the attribution principle, the evaluator should identify which
macroeconomic and distributional effects can be attributed to the sectoral impacts caused by the
recommendation. For instance, if the action sought by the CNMC demands to open the market to
certain competitors, then the evaluator should assess the ex-post vs ex-ante structure of the market
and then assess which can be the impact on the GDP or employment. Once the possible impacts
on the wider economy are defined, then the evaluator should find a set of indicators able to capture
the Legal Appeal’s impact on the wider economy.
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Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendation in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (i.e. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers)

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources including
desk research, data and document libraries, interviews and/or surveys with stakeholders and
experts.

The key stages of this approach will be: (1) identifying macroeconomic impacts of the
recommendation, (2) assigning quantitative scores and weights to the direct effects and indirect
effects, (3) costing the effects, (4) descriptive assessment of the effects on the wider economy.

Interviews/surveys with industry stakeholders, policymakers and experts (including academics) are
the key source in this approach as they can provide qualitative and anecdotical evidence for the
descriptive assessment. These stakeholders consultation should be used together with other data
collection tool and each finding has to be triangulated and weighted against other sources in
order to avoid a biased assessment.

3.5.5 Conclusions

Conclusions:
This section shall contain key information and insights concerning:

e Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)

e Key competition issues identified (see relevance section)

e Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

e Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

e Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

e s it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

o Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)
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Did the CNMC further advocate for significant regulatory change in the given

market?

Were there any other studies on similar actions?
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3.5.6 Methodological Annex

OECD Papers

COMPETITION
ASSESSMENT
CHECKLIST

Compedition aSsess

has any ol 1he T ing effects:

This is ey i be the case i The provision:

A1 Grants exclusie rights for a suppler
1o provide goods oF servioos
0 AP Establishes a lioense, permit

or authaorisation process as a
requiremant of aperation

O A3 Limits the abiity of some suppliers
1o prowide a good or senvice

U Ad Spnificantly mises cost of endry or
ot by a supplier

OAS Creaies a gecgraphical barrier

for companies 1o supply goods,
seryicess oF laboaur, or invest capital

nenl shouwld be conduchad il a legal provisson

This i likefy to be the case if the provision:

COB1 Limits ssllers’ abiity o set prioes
for goods or services

Cp2 Limits feedom of suppliors 1o advwertise
of market Their goods Or Senaces

OB3 Sets stancarss for product qualicy

c Reduces the incentive of

suppliers
to compete

This may be the case if the prowision

O Creates a self-regulatory ar
co-reguiatory regime

/G2 Requires or encourages information
on supplier oultpuls, prices, sales or

costs o be publshed

53 Evemnpts the actiity of a particular
industry, or group of suppliers,
from the operation of general
competitian L

This mary be the case if the provisione

C0n Limits the abikty of consumers ta
decids from whom they purchase

O D2 Aeduces mobiity of cusiomer s
betwsen suppliers of goods. or
services by inoreasing the explicit or
implicit costs. of changing suppliers

[0 Oc3 Fundamentally changes information
required by buyers 1o shop
affectvely

More info at: https://www.oecd.org/daf/competition/46193173.pdf
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Guide for helping competition authorities assess

the expected impact of their activities

April 2014 @)oEcD

More info at: Guide for helping competition authorities assess the expected impact of their activities

(oecd.org)

3.5.7 Questionnaires

Relevance assessment questionnaire
Policy makers

e Was the market in need of reforms/updates? If yes, which were the main concern from a
competition policy point of view?

e Were you aware by possible market operators concern over the functioning of the market
addressed by the Legal Appeal?

o Which were the needs the Legal Appeal aimed to address?

e How urgent were the issues to be addressed by the Legal Appeal?

Stakeholders

e Have you ever raised concern to policy makers over possible competition issues in the given
market?

o Were you consulted at any stage of the Legal Appeal? If yes, which one?

e Have you (or your organisation) actively stimulated the debate over the regulatory framework?
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e Have you used the Legal Appeal to have a better understanding of the regulatory framework?

Policy makers

7
2)

3)

4)

Please, describe your overall knowledge of the Legal Appeal and your familiarity with it
Was the Legal Appeal and its outcome used during committees/meeting aimed at updating
or changing the regulatory framework?

Do you think that the argument of the Legal Appeal was clear enough? Was it consistent
with the needs and objectives of the competition issues?

Will the Legal Appeal lead to regulatory reforms in different economic sectors or
Jurisdictions or prevent the enactment of legislation that poses competition issues?

Stakeholders

5)

6)

Do you consider that the Legal Appeal captures the key competition issues daffecting the
relevant market?

Do you believe that the legal action sought by the CNMC in the Legal Appeal are well
designed and proportionate?

Questionnaire on efficiency, internal:

5)

6)

7)

Is it possible to define the time spent by the CNMC employees in delivering the Legal appeal?
If yes, was it in line with the average effort required to elaborate this kind of act?

Did the Legal Appeal require the support/advise by external experts? If so, was the cost of
these external experts and the time spent by them working on the Legal appeal?

Compared with other Legal appeals, do you think that this act had higher/lower outputs for
the same costs?

3.6 Market Unity reports under Articles 26 and 28 of LGUM -
CODES UM

3.6.1

Intro

The introduction shall provide a clear overview of the key features of the market concerned by the
act. It should be brief, clear, and understandable also for a non-specialised reader. Its main goal is
to present the overall context in which the market studies was carried by providing description of its
features and characteristics. Moreover, the introductions should clearly define the regulatory
framework applied to the specific market and the motivation behind the CNMC choice to carry out
the study.
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3.6.2 Key features of the assessment

3.6.2.1 Short description of the market to be assessed

This section should provide a brief overview of the key features of the market (e.g. which is the
product/service to be assessed, recent developments and innovation). The overall goal is to provide
the reader with a sufficient understanding of the market to be assessed.

This information can be found in Market Unity Report and/or the supporting Economic Study

3.6.2.2 Short description of the market unity failure and rationale for the Market
Unity Report

This section should provide a brief overview of principle of market unity that is addressed in the
report, the geographical scope, and the economic operators directly affected.

This information can be found in Market Unity Report and/or the supporting Economic Study

3.6.2.3 Specific objectives of the act

This section should explain the action that the CNMC proposes that is taken to address with the
market unity failure.

This information can be found in the introduction of the Market Unity Report

3.6.3 Evaluation of the Market Unity Report

The first step to evaluate the Market Unity Report itself. This preliminary step aims at the defining
the likelihood of the act to be able to produce its expected outreach. The evaluation is carried
according to the following criteria:

1. Relevance, which describes the significance of the act in terms of the existing
competition issues;

2. Effectiveness, which describes whether the declared Market Unity Report had a real
outreach in persuading its direct audience and reaching a broader audience as well;

3. Efficiency, which defines the extent to which the costs and effort of delivering the
Market Unity Repot were proportionate to the outreach of the report;

4. Coherence, which defines the overall consistency of the Market Unity Report with
the other similar advocacy acts by the CNMC.

3.6.3.1 Relevance

3.6.3.1.1Relevance of the act

The goal of this section is to identify how many competitions issues are addressed in the Market
Unity Report. The list of competition issues follows a classification defined by the OECD, for which a
correspondence with the classification by the CNMC is established in Deliverable 3 database.

Each competition issue relevant for the study should be mentioned in the table below
together with a short explanation taken from the Market Unity Report itself. This
explanation is already included in the Deliverable 3 database, so no further research is
needed.
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Discuss only the relevant competition issue (i.e. no need to list all of them).

When an Economic Study is available to support the Market Unity Report, follow closely the

arguments in the study to further identify the competition issues described in the main
report.

The text of the Market Unity Report might include specific descriptions of likely impacts on
welfare of actions or lack of actions by public authorities that hinder market unity.
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Table 1: Relevance of the act to competition issues

OECD Competion Issues

Specific question

A1. Grants exclusive rights for a supplier to provide goods or services.

Comments from the act

and information
available to
customers

A. Limits the number
or range of | A2. Establishes a license, permit or authorisation process as a requirement of operation.
suppliers. — - . . :
A3. Limits the ability of some suppliers to provide a good or service.
A4. Significantly raises cost of entry or exit by a supplier.
AS5. Creates a geographical barrier for companies to supply goods, services or labour, or to
invest capital.
B1. Limits sellers’ ability to set prices for goods or services.
B. Limits the ability of y P 9
suppliers to it freed r ; Jvert ot ther r -
compete. B2. Limits freedom of suppliers to advertise or market their goods or services
B3. Sets standards for product quality that provide an advantage to some suppliers over
others or are above the level that some well-informed customers would choose.
B4. Significantly raises costs of production for some suppliers relative to others (especially
by treating incumbents differently from new entrants).
C. Reduces the | C1. Creates a self-regulatory or co-regulatory regime
incentive of
suppliers to | C2. Requires or encourages information on suppliers outputs, prices, sales or costs to be
compete published
C3. Exempts the activity of a particular industry, or group of suppliers, from the operation
of general competition law
D1. Insufficient regulatory development to guarantee the safety and protection of
D. Limits the choices g i P 9 y P

consumers and users

D2. Reduces mobility of customers between suppliers of goods or services by increasing
the explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.
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E1. Insufficient regulatory development to guarantee the safety and protection of

E. Public intervention
. consumers and users.
in the context of
liberalization — - —
process E2. Insufficient regulatory development to guarantee a correct liberalization process or
efficient economic regulation.
F. Public intervention | F1.Taxes are established that generate additional costs and do not have a clear extra-fiscal

in the context of
liberalization
process

purpose.

F2. Collusion between economic operators or free competition

F3. It may lead to non-compliance with the State Aid scheme

F4. Insufficient specifications of the non-normative act to guarantee an efficient economic
regulation
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3.6.3.2 Effectiveness

The effectiveness of a Market Unity Report is defined by its capacity to lead to an action that
addresses the identified market unity failure (See Section 2.1). To assess the effectiveness of the
report, it is essential to measure its outreach. The outreach had two dimensions, a qualitative and a
quantitative dimension:

3. The qualitative dimension related to the extent to which the relevant actor to whom the
act is addressed (Secretaria del Consejo para la Unidad de Mercado in Art. 26 and Art 28.
Market Unity Reports and a Court in Art. 27) incorporates the argument made in the Market
Unity Report and decides in a manner that is attributable to the Market Unity Report to
instruct the public administration to take action.

4. The quantitative dimension refers to the outreach in terms of general visibility, this is, the
times that the Market Unity Report has been consulted or read.

Both approaches are valuable and complementary. The evaluator must use both, as data is always
available to conduct both.

The following table presents an overview of the data collection strategy for assessing the
effectiveness.

3.6.3.2.10utreach: qualitative assessment

The qualitative assessment of the act must essentially discuss whether the Market Unity Report
persuaded the key stakeholders, this is, the administrative courts or the Secretaria del Consejo para
la Unidad de Mercado to instruct the public administration to take action in line with what was
proposed in the report.

Additionally, the perception by other relevant stakeholders involved in the process must be
accounted for.

Perception by public authority

In the cases of Market Unity Report acts issued under Art. 26 and Art. 28 LGUM, the assessment of
the effectiveness from a qualitative perspective must lay on whether the Secretaria del Consejo para
la Unidad de Mercado takes action following the issuing of the Market Unity Reports by the CNMC.

Perception by economic operators and/or by consumers and users

In the cases where Market Unity Reports are issued following a complaint by an economic operator
or an organisation representing them, or by a consumer, a user, or an organisation representing
them, the outreach of the act in terms of the interested party’s level of satisfaction with the actions
taken by the CNMC and their outcome can be measured through a short survey (See Annex 4.1).

3.6.3.2.20utreach: quantitative assessment

The quantitative assessment of the effectiveness is aimed at capturing the extent to which the Market
Unity Report reached a wider audience. This does not contribute to the direct aims of the Market
Unity Report but assessing this is necessary to grasp the extent to which the promotion of
competition reaches other stakeholders and the population.
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The quantitative assessment of effectiveness is assessed through a review of the vies of the
Market Unity Report or other documents (such as press releases or the Economic Study) and
these documents being referenced in academic articles or in the press.

Tips to fill in the table

v Have a preliminary check with the CNMC if the information is available (if the Market Unity
Report is not recent, some information may be missing);

v’ Should there lack precise figures, benchmarking and estimation are also useful.

Theme ‘ Indicators Source

Outreach to the general | Number of views of press releases | CNMC internal database
public

Number of views of web pages
announcements

Official  publications on the
webpage (numbers of views)

Number of comments to the draft
versions of the Market Unity

Report
Outreach to the | Number of studies quoting the | Reference systems
academia Market Unity Report

Outreach to the general | Number of articles/blogs quoting | Web research
press the Market Unity Report

3.6.3.3 Efficiency

The efficiency of a Market Unity Report is understood as the relation between the outcome in terms
of the judgement (favourable/non-favourable) of the contestation for which the Market Unity Report
was drafted and its costs and effort incurred into its delivery. Efficiency analysis can only be
conducted for those cases when internal information on costs is available and data on the outreach
of the Report could be identified and analysed (Section 2.2.). If these data are available, the efficiency
assessment is grounded on a Cost-benefit analysis for the CNMC (cost of carrying out the study
vs. the impact it has had).

While quantitative data should be preferred, it is possible that these data are not available. In that
case, estimated costs by the CNMC might be used.

3.6.3.3.1Efficiency for CNMC
How to identify the respondent(s)
The questionnaire is addressed to the CNMC staff who:
v Have authored/co-authored the Market Unity Report and/or the supporting Economic Study
v" Have supervised its delivery and publication

v" Are aware of internal costs and can provide estimation
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If the staff above cannot be reached, then the questionnaire is to be addressed to CNMC staff who:
v" Have overall knowledge of the implementation of the Market Unity Report
Tips for the questionnaire

v’ The objective is not to assess the efficiency of CNMC work practices, but to understand whether
the resources needed for a Market Unity Report have been matched by its outputs (ie. its
outreach achievements)

v’ If precise figures are not available, estimation and proxy can be used.

Examples of questions that can be included in a questionnaire are included in Annex 2.

3.6.3.4 Coherence

The coherence of a Market Unity Report is understood as the extent to which the act supports or
undermines other relevant policies/instruments in that area. To assess coherence, the evaluator
should address the following questions:

e To what extent is the Market Unity Report coherent with Market Studies on the same
economic sector?

e To what extent is the Market Unity Report coherent with other Market Unity Reports issued
on the same economic sector?

e To which extent is the Market Unity Report contributing to achieving the overall goals of
the CNMC?

e To what extent is the Market Unity Report coherent with other Market Unity Reports issued
invoking the same market unity principle or principles (See Section 2.1)?

How to answer coherence questions

v Consult the list of Market Studies and identify if any Market Unity Report addresses the same
economic sector

v Consult the list of Market Unity Reports and identify those on cases in the same economic
sector or based on the same principle of Market Unity (this can easily be done in the website
of CNMC as there is an option to use a filter).

Coherence checklist Yes No

Does the Market Unity Report contradict acts of other type issued by the CNMC,
including Market Studies and other Market Unity Reports?

Are there clear inconsistencies between the Market Unity Report and other
Market Unity acts issued invoking the same principles?

Are there clear inconsistencies between the Market Unity Report and other
Market Unity acts issued on cases affecting the same economic sector?
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3.6.4 Impact Assessment

The evaluation phase aims at assessing the potentialities of the Market Unity Report to deliver
impacts in the specific market and beyond. Several preliminary considerations need to be made:

1) Attribution, meaning that impacts have to be clearly linked to the outputs of the Market
Unity Report and not be caused by simultaneous events (i.e. change in market structures,
economic crisis, and so on).

2) Reliability of estimation, meaning that potential impacts must be calculated taking into
account existing data and information. To do so, it is important to focus on actual impacts
rather than potential ones.

Considering these two guiding principles, the Evaluator shall assess the following interconnected
Impacts:

Direct impact of the Market Unity Report on the regulatory framework and policy debate:
how the Market Unity Report contributed to change the existing regulatory framework? Were the
issues identified by the Market Unity Report addressed and eventually solved?

Observable impacts of the Market Unity Report on the specific market/sector: if the Market
Unity Report contributed to change, then it is possible to assess whether there have been some
changes in key variables related to the specific market. This can be done either by assessing
differences in key variables or by using OECD "rule of thumb- type" estimation. If the Market
Unity Report recommendations were not implemented (or only partially implemented), the
evaluator may suggest possible economic loss due to this.

Indirect impacts on the wider economy: if the Market Unity Report has somehow contributed
to deliver changes in the specific market AND if this sector has an important economic weight, an
overview of macro-economic impacts can be provided.

The diagram below shows the steps of the Impact Assessment to be followed by the evaluator:

125




Market Unity Report Direct Economic Impact
Are the actions sought by the Market Unity Report implemented?

MUR Im n th ifi . .
v pact on the specific Assess potential economic loss

market Are detail data on market variables available?
Are detail data on market variables available?

Estimation inspired

on OECD rule of Estimation inspired on

Quantification based tumb-type Quantification based OECD rule of tumb -
on counterfactual methodology and on counterfactual type methodology and
scenarios is available parameters applied scenarios is available parameters applied by

by CNMCin previous CNMCin previous acts

acts

MUR indirect impact on the
wider economy

Estimation or description of the impact on the
wider economy

3.6.4.1 Direct impacts of the act

The direct impacts of the Market Unity Report can be any change in the policies of the public
administration or the regulation at the local, regional or national level, which results from Market
Unity Report's consideration by the relevant authority (Secretaria del Consejo para la Unidad de
Mercado in Art. 26 and Art 28. Market Unity Reports or a Court in Art. 27). The evaluator should:

1) Identify the aim of the Market Unity Report,

2) Describe the actions that the Market Unity Report seeks that an authority instructs the
relevant body of the public administration to perform,

3) For each of the issues addressed in the Market Unity Report, identify if the action sought in
the Market Unity report is:

a. Fully implemented - the CNMC's sought action was implemented and lead to
an impact on the market

b. Partially implemented = only some actions were adopted
c. Non-implemented 2 no action was adopted

4) It is also possible that the some of the Market Unity Report's sought action are non-
evaluable if no data is available or the case of the Market Unity Report is ongoing.

Ideally, the evaluator should be able to carry out an ex-post assessment of the requlatory framework,
which focuses on the introduction of new legislations or regulations after the publication of the act.
It would be also desirable to describe how the recommendations were turned into binding
regulations (i.e. defining the geographical scope, the applicability and so on).

Once the information is collected, the evaluator should fill in the following table, unless
there is not data available on the impacts of the Market Unity Report.
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Actions sought by the CNMC

Actions

Implemented/Partially implemented/Non-
implemented/Non-evaluable

By ‘Action’ we refer to the specific action by the

Status of implementation

Implemented/Partially implemented/Non-
implemented/Non-evaluable

By ‘the Status of Implementation’ we refer to the actions taken

public administration sought by the
Market Unity Report

1) Description of the first action by | relevant authority (Secretaria del Consejo para | by the different addressees. In some cases, the sentence by the
public administration sought by the la Unidad de Mercado in Art. 26 and Art 28. relevant authority directly implements the action, but in some
Market Unity Report Market Unity Reports or a Court in Art. 27 others, it requires a body of the public administration to act

Market Unity Reports. The evaluator should accordingly. The evaluator should indicate in this box the action
indicate in this box the action by these by the public administration following the binding request by
authorities in response to the Market Unity either the Secretaria del Consejo para la Unidad de Mercado or
Report by an administrative court

2) Description of the second action by
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3.6.4.2 Impacts on the specific market

Recommendation is fully/partially
implemented

Recommendation is not implemented

1) Establish a clear link between the recommendation and the possible impact 2 in line
with the attribution principle, the evaluator should identify the variable which are addressed by
the action sought by the CNMC. The evaluator must identify the extent to which the court
decision accepts the arguments presented in the Market Unity Report, to justify that the action
by the public administration is a direct consequence of the Market Unity Report and that the
impacts should not be attributed to different factors.

Option A: ex-post vs ex-ante analysis

Only in those cases where the data availability
allows it, the evaluator may match ex-ante and ex-
post data to assess the impact of the Market Unity
Report on specific indicators. However, in order to
estimate the specific impact of the MUR’s sought
actions on the market -isolating the effect of any
other market shocks- an exhaust econometric
analysis would be required. As this methodology is
data intensive and very time consuming, the
evaluator should be aware that other events may
have influenced changes in the relevant variables.
If possible, the evaluator should compare several
yearly data (i.e. 3 years before and after the study)
to offset possible volatility effects or compare the
evolution of the relevant variables to those in
sufficiently similar markets.

Not applicable when actions are not
implemented.

assumption for market unity cases.

e  For the size of the affected turnover:

in the affected market(s);

e For the expected price effect:

v'in cartel cases, an overcharge of 10%;

v'in merger cases, a price increase of 3%.

v in cartel cases, a 3-year duration;

v'in merger cases, 2-year duration.

Option B : “OECD rule of thumbs-type” estimation inspired by OECD’s paper on evaluating
enforcement activities, which lists a set of flexible thumb-rules to quantify an impact of improving
competition in a given market. The paper lists a set of assumptions which are a useful shortcut to
assess impacts of Market Unity Report. The price increase scenario is particularly likely to be valid

v in cartel and abuse of dominance cases, the ex-ante turnover of the companies under investigation

v'in merger cases, the ex-ante turnover of all the firms in the affected market(s).

¥v'in abuse of dominance cases, a price increase of 5%;

e  For the likely duration of the price increase absent the competition agency's intervention:

v in abuse of dominance cases, a 3-year duration;
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Following the OECD's approach, the evaluator should apply a set of flexible indicators related to
competition issues and its corresponding market variables as identified by the CNMC in previous
acts or any new research. These indicators relate to the expected impact on relevant variables such
as prices, employment, number of operators, or turnover, among others. A proposal on the set of
flexible indicators will be provided with the final delivery, but they could be further refined thanks to
experience.

The evaluator should link the Competition Issue identified in the Relevance section with the
relevant recommendations and then apply the “OECD rule of thumbs” estimation.

The table below includes a list of potentially relevant indicators. This should be assessed on
a case by case scenario.

In those cases where both national and regional data are available, the evaluator must
consider only the geographical scope of the market unity case, and identify changes
affecting only the jurisdiction on which the Market Unity Report had effects.
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OECD Competition issues

Relevant market unity principle

Indicator

Al ...

National territory efficacy/non-
discrimination/need and
proportionality/simplification of
burden/guarantees to the freedom
of economic
operators/transparency/cooperation
and mutual trust

Potential increase in the number
of operators

Number of operators

Market Changes in market share Average turnover/total turnover,
Size of companies in the market
Number of new established
New entrants .
operators (post Market Unity
Report).
o Number of new licenses
Competition improvement
Price level . I Average price for service
Price oscillation .
Ex-ante vs ex-post price level
Demand . . Proxies to identify consumer
Overall consumer satisfaction . e,
features attitude (i.e. "waiting time")

Overall number of new consumers
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Labour &
Employment

Change in labour costs
Job created

Ex ante vs ex post wages

Number
workers

of

newly

employed
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3.6.4.3 Impacts on the wider economy

Competition policy and enforcement have impacts on the economy as a whole: weak
competition policy can bring a loss of economic efficiency (i.e. a slower diffusion innovation
brings to worse macroeconomic performances). However, due to the small geographical and
sectoral scope of Market Unity Reports, it is not expected that most Market Unity Reports will
have an effect on the wider economy that is measurable.

Therefore, it is proposed that the economic impact on the wider economy is assessed to the
extent that the impacts are observable. If the actions sought by the CNMC are implemented,
had a discernible impact on a specific market and that market has a significant weight in the
wider economy, then the evaluator must assess the economic impacts on the wider economy
as described below.

YES NO

Action sought by the CNMC is fully/partially implemented? X

Action sought by the CNMC had an impact on the specific market? X

The specific market has a relevant weight in the wider economy? X

Establish a clear link between the recommendation and the possible impact on
macroeconomic and distributional effects 2 in line with the attribution principle, the evaluator
should identify which macroeconomic and distributional effects can be attributed to the sectoral
impacts caused by the actions sought by the CNMC. For instance, if the Market Unity Report’s aim
(s that transport companies can register second-hand vehicles, then the evaluator should assess the
ex post vs ex ante structure of the market and then assess which can be the impact on the GDP or
employment. Once the possible impacts on the wider economy are defined, then the evaluator
should find a set of indicators which are able to capture the Market Unity Report’s impact on the
wider economy.

Option A: Mixed-methods approach

One common form of impact assessment is based on the use of a mixed-methods approach. The
Evaluator shall provide an assessment based on the general framework presented above and
analyse the impacts of the recommendation in terms of macroeconomic impacts and
distributional effects.

Macroeconomic effects entails impacts on GDP and unemployment.

Distributional effects entails impacts on: business demographic (ie. role of SMEs) and skills
compensation data (i.e. compensation of low-skilled workers).

This involves the verification of collected evidence against various sources together with
quantitative and qualitative data analysis. The analysis is based on various data sources including
desk research, data and document libraries, interviews and/or surveys with stakeholders and
experts.

The key stages of this approach will be: (1) identifying macroeconomic impacts of the actions
sought, (2) assigning quantitative scores and weights to the direct effects and indirect effects, (3)
costing the effects, (4) descriptive assessment of the effects on the wider economy.

Interviews/surveys with industry stakeholders, policymakers and experts (including academics) are
the key source in this approach as they can provide qualitative and anecdotical evidence for the
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descriptive assessment. These stakeholders consultation should be used together with other data
collection tool and each finding has to be triangulated and weighted against other sources in
order to avoid a biased assessment.

Option B: Qualitative description of impacts

If there is not enough data to conduct the mixed-methods approach described above, the
evaluator should provide an assessment of the impacts on the wider economy that relies on
qualitative information. For this, the evaluator must interview staff at the CNMC who were
involved in the drafting of the Market Unity Report and seek to define the nature of the economic
impacts, the causal relation, or any additional information that the staff at the CNMC can
possibly provide in the absence of observable quantitative data (See Annex 4.3).

3.6.5 Conclusions

Conclusions:
This section shall contain key information and insights concerning:

e Key info about the act itself (i.e. sector, rationale behind the appeal, objectives)

e Key competition issues identified (see relevance section)

e Overall assessment of effectiveness and efficiency
o Has the act had a satisfactory outreach? Who were the most involved stakeholders?
o Has the act required more or less resources than expected?
o Is the CNMC satisfied with the ratio between input/outputs?

e Were the actions sought by the CNMC in the act implemented? If yes, to which
extend? If not, are there any reasons?

e Have the implemented actions sought by the CNMC had any impact on the specific
market? If they weren’t implemented, which is the economic loss of it?

e s it reasonable to expect impact on the wider economy? If yes, which one?

Follow Up:

o Were there any further interventions by the CNMC in the same sector? (i.e. other
type of acts addressing the same market)

e Did the CNMC further advocate for significant regulatory change in the given
market?

o Were there any other studies on similar actions?

133



3.6.6 Methodological Annex

OECD Papers

COMPETITION
ASSESSMENT
CHECKLIST

Compedition aSsess

has any ol 1he T ing effects:

This is ey i be the case i The provision:

A1 Grants exclusie rights for a suppler
1o provide goods oF servioos
0 AP Establishes a lioense, permit

or authaorisation process as a
requiremant of aperation

O A3 Limits the abiity of some suppliers
1o prowide a good or senvice

U Ad Spnificantly mises cost of endry or
ot by a supplier

OAS Creaies a gecgraphical barrier

for companies 1o supply goods,
seryicess oF laboaur, or invest capital

nenl shouwld be conduchad il a legal provisson

This i likefy to be the case if the provision:

COB1 Limits ssllers’ abiity o set prioes
for goods or services

Cp2 Limits feedom of suppliors 1o advwertise
of market Their goods Or Senaces

OB3 Sets stancarss for product qualicy

c Reduces the incentive of

suppliers
to compete

This may be the case if the prowision

O Creates a self-regulatory ar
co-reguiatory regime

/G2 Requires or encourages information
on supplier oultpuls, prices, sales or

costs o be publshed

53 Evemnpts the actiity of a particular
industry, or group of suppliers,
from the operation of general
competitian L

This mary be the case if the provisione

C0n Limits the abikty of consumers ta
decids from whom they purchase

O D2 Aeduces mobiity of cusiomer s
betwsen suppliers of goods. or
services by inoreasing the explicit or
implicit costs. of changing suppliers

[0 Oc3 Fundamentally changes information
required by buyers 1o shop
affectvely

More info at: https://www.oecd.org/daf/competition/46193173.pdf
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'
)

Guide for helping competition authorities assess

the expected impact of their activities

April 2014 @)oEcD

More info at: Guide for helping competition authorities assess the expected impact of their activities

(oecd.org)

3.6.7 Questionnaires

Questionnaire on effectiveness for economic operators and/or users and consumers:

7) Please describe your overall knowledge of the Market Unity Report and your familiarity with
it.

8) Do you consider that the Market Unity Report reflects the market unity issue that you
experienced?

9) Do you consider that the Market Unity Report correctly reflects the impacts that the market
unity failure addressed in it had on you as a consumer/user/economic operator? Why or
why not?

10) Do you consider that the Market Unity Report proposes effective solutions to the market
unity issue that you experienced?

Questionnaire on efficiency, internal:

8) s it possible to define the time spent by the CNMC employees in delivering the Market Unity
Report? If yes, was it in line with the average effort required to elaborate this kind of act?

9) Did the report required the support/advise by external experts? If so, was the cost of these
external experts and the time spent by them working on the Market Unity Report?
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10) Compared with other Market Unity Reports, do you think that this act had higher/lower

7

2)

3)

outputs for the same costs?

Did the Market Unity Report have a discernible impact on the wider economy, either at the
local, provincial, regional or national level?

How did the adoption of actions sought by the Market Unity Report cause an impact on the
wider economy?

Did the implementation of action sought in the market unity report cause any of the
following? Please, describe in as much detail as possible these impacts:

- Effects on the GDP and unemployment;
- Distributional effects (business demographics, SMEs, etc);

- Prices.
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4 Literature review

4.1 Introduction: assessing advocacy acts

Over the past decades, competition authorities have become increasingly interested in conducting
ex post evaluations of their interventions. In fact, competition policy has faced criticisms regarding
its capacity to tackle market power and to evolve to consider new trends such as globalisation and
digitalisation. These criticisms increased the importance of working on credible ex post evaluations
and impact assessment of past competition authorities’ practices in order to defend their legitimacy
to take these kinds of actions and to test their worth. In this section, we will define the concepts
related to ex post evaluation and impact assessment both from a micro and a macroeconomic
perspective.

Ex post evaluation and impact assessment looks at economic effects of competition enforcement
and the underlying regulatory framework. The economic effects are the impacts of competition
policy on prices, mark-ups, non-price effects and, in an aggregate perspective, on productivity,
employment and economic growth. (llzkovitz and Dierx, Chapter 1, 2020).

In general terms, according to the relevant economic literature, five main objectives of ex-post
evaluations can be identified:

1. to enhance decision-making and enforcement practice;
to improve the effectiveness of competition law;

to set internal priorities;

> owon

to defend the legitimacy of competition policy enforcement and to advocate competition;
and

5. to improve the transparency of policy decisions. (llzkovitz and Dierx, Chapter 1, 2020).

The main problems identified concerning competition advocacy are related to the difficulties in the
attribution of the impacts on greater competition or consumer protection. Unlike other impact
assessment studies, whose aim is to determine the extent to which a specific policy measure would
have a certain effect, assessing the impact of competition advocacy requires to determine their
influence on policy-makers, government institutions or courts, which in turn conduct policy,
introduce regulatory modifications or take judicial decisions with economic consequences.

According to Zywicki et al (2004), the value of competition advocacy should be measured by the
degree to which advocacy acts changed regulatory outcomes times the value to consumers of those
improved outcomes. Measuring the degree to which competition advocacy influenced decision-
makers is elusive for multiple reasons such as the fact that competition advocacy does not only
have a direct effect on a specific policy, but has a wider, intangible effect in favoring the
emergence of a competition culture (Zywicki et al 2004).

The academic literature showcases that the preferred method to estimate the effects of the
competition advocacy actions is to conduct surveys with the stakeholders by them targeted.
Concretely, these stakeholders are directly asked about the degree to which they are or were aware
of the competition advocacy actions and the extent to which this awareness had an influence on the
specific decisions they took (Zywicki et al 2007, ICN, 2012).
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Although it is difficult to precisely measure the impact of advocacy acts on regulatory outcomes, the
advocacy activities by national competition authorities are more cost-effective than enforcement. In
fact, enforcement has high costs and inherent uncertainty of litigations, while advocacy activity
requires smaller number of resources. Moreover, by preventing or ameliorating anticompetitive
restraints before they are imposed, advocacy can avoid, or at lease attenuate, consumer harm.
(Zywicki, Todd & Cooper, James & Pautler, Paul. 2004)

4.2 Description and assessment of the relevant guidelines

Assessing the impact of rules and regulations on competition can help to accomplish important
economic goals: markets that are competitive are more efficient and innovative. In this regard,
several competition authorities and organisations have drafted guidelines to assess the impact of
regulation on competition and economic outcomes.

The main framework is provided by the OECD Competition Assessment Toolkit. This toolkit provides
a general framework to evaluate draft new laws and regulations (for example, through
regulatory impact assessment programs), to evaluate existing laws and regulations (applying either
to the economy as a whole or to specific sectors) and to evaluate the competitive impacts of the
regulatory modifications implemented by government bodies (such as competition authorities). In
this toolkit, the OECD provides a useful framework to understand which situations or market
failures might require a competition assessment on new or existing regulation. Table 1 below
presents the list of market failures identified by the OECD’s Competition Assessment Toolkit (OECD
2019).

Table 10. Competition Assessment Toolkit: limits to competition or market failures

Competition assessment should be conducted if a legal provision has any of the following
effects

A1. Grants exclusive rights for a supplier to provide goods or services.

A2. Establishes a license, permit or authorisation process as a requirement of operation.

A3. Limits the ability of some suppliers to provide a good or service.

A4. Significantly raises cost of entry or exit by a supplier.

A5. Creates a geographical barrier for companies to supply goods, services, or labour, or to invest
capital.
B1. Limits sellers’ ability to set prices for goods or services.

B2. Limits freedom of suppliers to advertise or market their goods or services.

B3. Sets standards for product quality that provide an advantage to some suppliers over others
or are above the level that some well-informed customers would choose.

B4. Significantly raises costs of production for some suppliers relative to others (especially by
treating incumbents differently from new entrants).
C1. Creates a self-regulatory or co-regulatory regime.

C2. Requires or encourages information on supplier outputs, prices, sales, or costs to be
published.

C3. Exempts the activity of a particular industry, or group of suppliers, from the operation of
general competition law.

D1. Limits the ability of consumers to decide from whom they purchase.
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Competition assessment should be conducted if a legal provision has any of the following

effects

D2. Reduces mobility of customers between suppliers of goods or services by increasing the
explicit or implicit costs of changing suppliers.

D3. Fundamentally changes information required by buyers to shop effectively.

Source: OECD (2019), Competition Assessment Toolkit: Volume 2. Guidance

The OFT Guideline on Completing competition assessments in Impact Assessments suggests that in
the impact assessment process, policy-makers have to firstly identify who, directly or indirectly,
will be affected by the policy. This information is then used as a starting point for the competition
impact assessment. In fact, the competition assessment requires policy-makers to identify the
markets directly affected by the measures applied as well as other markets in the supply chain which
may also be affected?' (OFT 2010).

The OECD Competition Assessment Toolkit also provides a guidance on the assessment of
competition policy related regulations that is helpful in analysing the impacts of advocacy acts on
market competition. The starting point of any evaluation should be to identify the objectives pursued
by each specific regulation. Secondly, the evaluator should map the existing barriers to fulfil those
objectives, which could be related to regulatory barriers, sunk costs or the behaviour of the
incumbent firm (OECD 2019).

According to OECD (2019), once these points have been identified, the evaluator shall assess several
variables in order to analyse the impact of the regulation on market competition. These are the
following:

1) Examine the effect of regulation on incumbent businesses. How the regulation might
affect firms’ operations, whether there are substantially different impacts on different firms
and whether the differing impacts would substantially change the intensity of competition.
This requires an analysis on the:

o Costs of meeting the regulation.

o Effect of the regulation on the exit of firms.

o Effect of the regulation on the potential anti-competitive behaviour of incumbent
firms.

2) Examine the effect of regulation on the entry of new firms. Moreover, the evaluator shall
analyse whether the regulation has an impact on the entry of any types of entrants or on
specific types of firms.

3) Examine the impact of regulation on prices and production. The evaluator shall analyse
the potential channels through which the regulation can impact prices:

o Increase in production costs (i.e. new costs on producers).

o Increase in market power (i.e. increased barriers to entry and higher mark-ups).

o Likelihood of anti-competitive behaviour (i.e. higher information sharing and
increased collusion).

4) Examine the impact of regulation on the quality and variety of goods and services.
Quality and variety can be affected through alternative mechanisms such as:

o Regulations that set minimum quality standards.

o Regulations that lead firms to exit in markets with differentiated products.

o Barriers-to-entry and the potential increase in goods and services variety derived
from freer markets.

21 It may be an issue where the supply chain is not fully understood. In this case the British guideline suggests that policy-makers
should attempt to clarify the supply chain through the consultation process.
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5) Examine the effect of regulation on innovation. Innovation can have an impact on the
efficiency of business operations:

o If a regulation creates barriers to entry and causes the exit of incumbent firms, it is
highly likely to result in reducing competition and innovation in the market.

o If the regulation imposes a certain way of operating a business, for example, based
on traditional ways of service or good provision, then it may prevent firms from
adopting new technologies and business models.

6) Examine the effect of regulation on the market’'s growth. Market growth issues (e.g.
anti-competitive regulation) can be examined by considering the increase in production and
sales as well as new capital investments in plant, equipment and machinery.

7) Examine the effect of regulation on related markets. To properly assess the impact of a
regulation, the evaluator should examine its effects on all the related upstream and
downstream markets.

8) Provide a summary of the impact of the rule or regulation on prices and production,
product variety and quality, efficiency, innovation for both primary markets and related
markets (upstream and downstream).

9) Provide alternatives to the proposed rule or regulation. If rules and regulations can be
updated to reduce the harm to competition, the evaluators shall identify alternative ways of
structuring those rules and regulations, assessing the potential competition effects of each
alternative, comparing the different alternatives and ranking the options in order to
maximize consumer benefits.

This preliminary assessment will facilitate, at a later stage, the consideration and evaluation of
alternatives to achieve the objectives pursued by the specific regulation with fewer market
restrictions.

The OECD list of market failures above has been used also in the European Commission’s Better
Regulation Toolbox (Tool #23) to screen policies for potential detrimental effects on competition.
According to the European Commission’s Better Regulation Toolbox also proposes that when the
preliminary assessment concludes that regulation might introduce significant risks that undermine
competition in the market, the evaluator can provide different alternatives to that regulation. Some
of the options proposed by the EC to evaluate these alternatives are the following:

- Tailored transition periods/provisions when adopting new legislation.

- Using economic incentives rather than regulation to deal with externalities.

- Ensuring adequate consumer information rather than mandatory product characteristics.

- Voluntary rather than mandatory product specifications.

- Reliance on competition law/competition enforcement rather than sector specific regulation

to deal with inappropriate competitive behavior (European Commission 2017).

In case of no available alternatives, the Best Practice Regulation Handbook of the Australian
Government suggests that the regulation should be assessed from the perspective of economic
well-being (that is, whether there are net benefits from the regulation, taking into account the costs
of the anti-competitive impacts) (Australian Government 2007).

The interest of competition authorities is not only to assess whether regulation on a given market
or on a wider economy is in line with the competition policy principles, but also to assess the impact
that their own actions, decisions and recommendations have on market competition. To do so, the
evaluator might carry out an ex-post evaluation.

Ex-post evaluations can help to determine whether an intervention (or non-intervention) by
a competition authority achieved its objectives. If it did not, the ex-post evaluation can help
to identify the reasons why the intervention (or non-intervention) failed to fulfill its purpose
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and how to better design the implementation of future interventions in similar cases. The
OECD Reference guide on ex-post evaluation of competition agencies’ enforcement decisions outlines
a number of steps that have to be taken in order to design and perform an ex-post evaluation (see
Figure 1 below) OECD (2016).

Figure 6. Key steps of ex-post evaluations
Select the decisions to assess based on: the nature of the decision; the availability of data; the

learning opportunities; the specific interests driving the evaluation; and the time elapsed since
the decision was made

Choose the team who will perform the evaluation

Identify the appropriate counterfactual(s)

Select the methodology (i.e. before-and-after and difference-in-differences; market-structure-
based methods such as simulations; and surveys and interviews)

Determine the variables to study (determine the actual effect on all key market variables, such
as prices, quality and variety)

Collect data and information
Perform the analysis

Verify the robustness of the results

Identify key lessons

Source: OECD (2016), Reference guide on ex-post evaluation of competition agencies’ enforcement decisions.

Regular ex-post evaluations can provide the competition authority with valuable information
in terms of improving decision-making and identifying common patterns by conducting a
series of studies on the same type of decision (e.g. mergers, abuse of dominance) or on a specific
problematic sector (OECD 2016).

Ex-post evaluations might be performed to determine the effect of competition authorities’ practices
along different periods of time, depending on the kind of decision and the scope of the intervention
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they made. On the one hand, an ex-post evaluation of specific interventions (e.g. a decision on a
merger case) involves the assessment of the impact of such intervention on the relevant market(s).
This type of case-specific evaluation is normally performed some time after the interventions have
been made to determine their actual effect. These assessments are usually performed to verify the
accuracy and appropriateness of the interventions and to improve the competition authority's
decision-making process (OECD 2013).

On the other hand, impact assessments might refer to broader interventions taken by the authority
over a period of time (without distinguishing among types of decisions), or a subset of them (e.g.
referred only to cartel decisions). In these cases, ex-post evaluations are performed soon after these
decisions are made. Thus, they can only estimate the likely effects on the basis of assumptions. These
impact assessments examine the links between competition enforcement and advocacy activities
and one or more macro-level economic variables, such as productivity, innovation, growth, or
employment, and assess the impact that the former have on the latter (OECD 2013).

The OECD Guide for helping competition authorities assess the expected impact of their activities
provides an essential framework to assess the impact of the activities of the competition authorities
focusing on the enforcement activities rather than advocacy activities. This guide is meant to provide
a methodology to assess the overall benefits resulting from the decisions on mergers and antitrust
infringements that competition authorities took in the period of time under examination (OECD
2014a).

In particular, the abovementioned guide by the OECD provides a set of general principles to be
applied when performing an impact assessment:

- Whenever possible use case-specific information.

- Assume that no intervention will have a negative impact.

- Estimate static consumer benefits (i.e. on prices) and, when possible, also include dynamic
ones (i.e. on Innovation, quality and productivity).

- Calculate and publish the impact assessment regularly.

- Present the results both as an annual figure and as an annual moving average over three
years.

- Present the results by type of decisions, when possible.

- Give ‘point’ estimates within a range of plausible values (i.e. though a sensitivity analysis)
(OECD 2014a).

In terms of methodology, OECD (2014a) suggests then a simple and easily applicable methodology
which should be relatively undemanding in terms of cost and time. The OECD methodology is
summarised in the table below.

Table 11. OECD Impact assessment methodology

Consumer benefits

In order to assess the static consumer benefits resulting from each decision, the evaluator shall
estimate:

e the size of the affected turnover;

e the price increase removed or avoided;

o the expected duration of the price effect.

The total consumer benefit is the product of these three figures.

Set of default assumptions (to be used when specific information that allows calculation
of the three figures listed above is not available)
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When such information is not available, or it cannot be used for confidentiality or other legal
reasons, the following assumptions can be used:

1. for the size of the affected turnover:

in cartel and abuse of dominance cases, the ex-ante turnover of the companies under
investigation in the affected market(s);

in merger cases, the ex-ante turnover of all the firms in the affected market(s).

2. for the expected price effect:
in cartel cases, an overcharge of 10%;
in abuse of dominance cases, a price increase of 5%;
in merger cases, a price increase of 3%.
3. For the likely duration of the price increase absent the competition agency’s intervention:
in cartel cases, a 3-year duration;
in abuse of dominance cases, a 3-year duration;
in merger cases, 2-year duration

OECD (2014), Guide for helping competition authorities assess the expected impact of their activities

The guide then suggests that the authority, when publishing its impact assessment, includes a clear
explanation of the methodology used and its limitations (OECD 2014a).

Despite the increase in the advocacy practices by competition authorities in recent years and
the greater focus on the impact of their interventions, ex-post assessments are still quite rare.
Indeed, the only examples found in guidelines concern market studies, which examines why
particular markets appear not to be working well for consumers. These market studies may lead to
recommendations as to how they might change in order to function better. Markets may be then
referred for a market investigation for further analysis.

The UK CMA (former OFT) is one of the most active authorities in these regards. In 2010, the CMA
published its Guide to OFT's Impact Estimation methods, which is still used by the CMA to perform
ex-post impact assessments. Every year, the CMA commissions at least one evaluation of a market
study. These independent evaluations typically include monetary ex-post estimates of consumer
savings resulting from CMA interventions, based on information gathered after the CMA
recommendations have been implemented and an impact might be observed. Therefore, the results
of an ex-post evaluation are more robust than the ex-ante estimates provided in the market study.
For market studies, or other acts that recommends action by CMA or other agencies, the competition
authority uses ex-post estimates from evaluations when available and if not, rely on ex-ante
estimates of impact. As it is the case with the rest of competition authorities, the evaluation of CMA
activities fulfils a dual role of both external accountability (i.e. whether the CMA delivers its objectives
and does so cost-effectively to the taxpayer and Parliament) and internal management (to help
prioritise, conduct, and follow up its work to ensure that its impact is maximised) (OFT 2010a).

The OECD in its 2018 Guide on Market Studies for Competition Authorities states that ex-post
evaluations can help determine the effectiveness of the market study in meeting its objective
and help establish the value of market studies as an advocacy tool (OECD 2018).

OECD (2018) provides two different methodologies to assess the impacts of a market study ex-post:
- acomprehensive methodology aimed at:

o monitoring compliance with mandatory orders, the implementation of
recommendations by governments, regulators and market participants, and the
effectiveness of the authority outreach activities with policymakers and consumers.

o determining whether competition problems in a sector persist, and therefore
whether further study or action is required on their part.
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o developing lessons learnt regarding the selection and application of remedies,
which can be applied to future market studies in the same sector, or studies
targeting the same types of problems in other sectors. Testing whether certain types
of remedies are more effective than others could also be helpful for merger control
and enforcement work.

- a more limited approach methodology to assess the outcomes of the study by simply
reporting the number of legislative and policy recommendations that have been made and
the number that have been adopted. (OECD 2018).

In the table below a list of relevant guidelines issued by national and international authorities is
available.

Table 12. List of relevant Guidelines

e Australian Government (2007), Best Practice Regulation Handbook, Canberra. Available
at:  http://regulatoryreform.com/wp-content/uploads/2015/02/Australia-Best-Practice-
Regulatory-Handbook-2007.pdf

e Competition Assessment Toolkit (2010), Korea Fair Trade Commission. Available at:
https://www.oecd.org/daf/competition/reducingregulatoryrestrictionsoncompetition/46
192134.pdf

e European Commission (2017), Better Regulation Toolbox, TOOL #23. COMPETITION.
Available at: https://ec.europa.eu/info/sites/default/files/better-regulation-toolbox 2.pdf

e OECD (2014), Guide for assessing the impact of competition authorities' activities.
Available at: https://www.oecd.org/daf/competition/Guide-competition-impact-
assessmentEN.pdf

e OECD (2016), Reference guide on ex-post evaluation of competition agencies’
enforcement decisions. Available : https://www.oecd.org/daf/competition/Ref-guide-
expost-evaluation-2016web.pdf

e OECD (2018), Guide on Market Studies for Competition Authorities, 23 May 2018,
DAF/COMP/WD(2018)26. Available at:
https://one.oecd.org/document/DAF/COMP/WD(2018)26/en/pdf

e OECD (2019), OECD  Competition  Assessment  Toolkit  Available at:
https://www.oecd.org/daf/competition/assessment-toolkit.ntm

e OFT (2007), Completing competition assessment in Impact Assesments. Available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachme
nt data/file/191489/Green Book supplementary guidance completing competition ass
essments in impact assessments.pdf

e OFT (2010), A guide to OFT's impact estimation methods (July 2010). Available at:
https://webarchive.nationalarchives.gov.uk/20140402172157/http://www.oft.gov.uk/OFT
work/publications/publication-categories/reports/Evaluating/oft1250

e Spanish Competition Authority (2008), Recommendations to public authorities for more
efficient and pro-competitive market regulation. Available at:
https://www.cnmc.es/sites/default/files/1185792 7.pdf

e Spanish Competition Authority (2009), A guide to Competition Assessment. Available at:
https://www.cnmc.es/sites/default/files/1185518 7.pdf

e UK Department for International Development (2008), Competition Assessment

Framework. Available at:
https://www.oecd.org/daf/competition/reducingrequlatoryrestrictionsoncompetition/46
192459.pdf
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4.3 Policy papers and other government publications

The evaluation of competition enforcement and advocacy activities refers to all those assessment
exercises that competition authorities undertake to determine the effectiveness of their work, to
provide transparency about their activities and to account for the use of their resources.

In 2013, the OECD published the results of a survey from 46 competition authorities in 44
jurisdictions in the report Evaluation of competition enforcement and advocacy activities: the results
of an OECD survey. The aim of this questionnaire was to understand what kind of evaluation exercises
competition authorities have been undertaking, why they have been undertaking them and how
they have been doing it. The results of this questionnaire shows that, on average, between 20% and
25% of the competition authorities regularly quantify the benefits of their activities deriving from
the detection of cartels and other anticompetitive agreements, the appraisal of mergers and the
investigation of abuses of dominance. However, only a few of them assess the benefits of
advocacy and other types of interventions (OECD 2013). Below there are some relevant examples
of ex-post assessment of advocacy acts and advocacy activities.

e One example is provided by the Canadian Competition Bureau with its Self-Regulated
Professions - Post-study assessment. In 2007, the Competition Bureau released a study on
Self-Regulated Professions: Balancing Competition and Regulation®® that examined the
regulation of five self-regulating professions and proposed 53 recommendations that were
communicated to the relevant self-regulating bodies. This ex-post assessment provides a
concise follow-up on these recommendations highlighting how the study has been effective
in accomplishing its objectives and traces the policy developments since the publication of
the study: while certain self-regulating professional bodies made significant progress in
reviewing the regulations and amended the regulations or rules, still much work remained
to be done in order to implement all the recommendations of the study. The approach in
this ex-post assessment is quite essential, and it does not follow a robust and structured
methodology, but it rather provides a quick snapshot on the policy developments
(Competition Bureau 2015).

e Another example is provided by the Review of the legal services market study in England and
Wales by the CMA. This report sets out the findings of a review undertaken by the CMA to
assess the extent to which its recommendations in the 2016 Legal Services market study
have been implemented and the impact that these changes have had to date. This review
analyses the impact of the market study recommendations aimed at increasing the
transparency of price, service and quality information through the use of a consumer survey
and price data. The review concluded that the market study had had a huge impact in
transparency for the consumers of legal services, but, on the other side, there had not been
yet a relevant change in the level of prices and competition in the market. Secondly, it
assessed the impact of the market study recommendations concerning the reform of the
regulatory framework, concluding that there had been little progress in that regard. The
approach and the findings are largely qualitative and there is not any new ex-post estimation
of the impacts (CMA 2020).

In the 2010 study Evaluating the impact of the 2003 OFT study on the Control of Entry
regulations in the retail pharmacies market, the CMA (former OFT) had a more quantitative
approach. In 2003, the CMA (former OFT) study recommended that the control of entry
regulations for community pharmacies should be abolished. In the following years, the
government preferred to move cautiously in the direction recommended by the CMA and it

22 http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/02523.html.
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did not fully implement its recommendations. In its 2010 ex-post study, the CMA (former
OFT) measured the impact of the previous study by assessing these reforms against a
counterfactual scenario of no change to the control of entry provisions. More specifically,
the study analysed with quantitative estimates the changes in market supply since the
reforms; impacts on consumer welfare; and, finally, regulatory costs to businesses and the
NHS?23 (OFT 2010b).

In OFT (2010b), the CMA (former OFT) estimated that the reforms had delivered quantifiable
annual benefits to consumers of £24.7m-£32.8m against quantifiable financial costs to
businesses and the NHS of £12.5m at mid-2009 levels of net entry and consumer adoption,
plus other additional benefits that the OFT was not able to quantify (such as the value of
increased availability and use of extended opening hours and the improved choice and
convenience to consumers with diverse preferences). These costs and benefits are measured
against a counterfactual scenario where the 1992 control of entry regulations were
maintained (OFT 2010b).

e The 2010 Evaluation of OFT Competition Advocacy focuses on the effectiveness of the
competition advocacy interventions, with special emphasis on their associated benefits to
consumers. In this study, the CMA (former OFT) performed a literature review, a survey of
officials across the Governments who had received competition advice, and an analysis of
three examples where advice was provided (OFT 2010c).

In its yearly Impact Assessment (CMA 2021), the CMA provides impact estimates that focus
on the direct financial benefits to consumers of the CMA’s work completed over the past 3
financial years. The estimates are divided into four areas: competition law enforcement;
consumer protection enforcement; merger control; and market studies and market
investigation references (collectively referred to as ‘markets work’) (CMA 2021).

The ex-ante estimates of impact from those projects where the CMA’s recommendations
and/or orders are expected to be implemented by the relevant bodies (e.g. regulators and
other government departments) have been included in the estimate of the direct financial
benefits to consumers as they should have a positive impact on consumers. Moreover, when
estimating the impact from any markets project, the CMA also considers how likely its
recommendations or orders are to be implemented by the relevant bodies. In this regard,
the CMA estimates that the direct consumer benefits from the CMA's interventions through
market studies and market investigations were £5,638.6m in total during the financial years
from 2018/19 to 2020/21, with an average of £1,879.5m per year (73% of the total benefits
generated by the CMA) (CMA 2021).

23 National Health Service.
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Annex 1 Parameters used by CNMC in its economic studies

Parameter

Indicator

Found in the @ Average Recommended
Literature Value

Reduction in waiting time 2%-71% 5% 5% OFT — Office of Fair Trading (2003): The regulation of licensed taxi and PHV services in the UK.

CNMC: UM/085/15

Bekken, J. T. (2006): “Experiences with Regulatory Changes of the Taxi Industry”, 9th Conference on Competition
and Ownership in Land Transport, 2006.

Canada Competition Bureau (2015): Modernizing Regulation in the Canadian Taxi Industry, White Paper.
Reduction in prices 3%-35% 19% 5% CEA — Council of Economic Advisers (2015): “Occupational Licensing: A Framework for Policymakers”,
Department of the Treasury Office of Economic Policy, the Council of Economic Advisers of the President of The
United States and the Department of Labor of the Government of the United States.

Kleiner, M. (2006): “Licensing Occupations: Ensuring Quality or Restriction Competition?” W.E. Upjohn Institute
for Employment Research 1-15. Kalamazoo, MI: Upjohn Institute Press.

Pilat, D. (1997), "Regulation and Performance in the Distribution Sector,” OECD Economics Department Working
Papers 180, OECD Publishing

Burda, M. and P. Weil (2005), "Blue Laws", documento de trabajo, octubre.

Goos, M. (2004), "Sinking the Blues: The Impact of Shop Closing Hours on Labour and Product Markets”, Center
for Economic Performance Discussion Paper Series.

Skuterud, M. (2005), “The Impact of Sunday Shopping on Employment and Hours of Work in the Retail Industry:
Evidence from Canada”, European Economic Review, 49, 8, 1953— 1978.

H l») [ 0, (o)
Increase in employment 1%-12% 7% >% Genakos C.y S. Danchev (2015): “Evaluating the Impact of Sunday Trading Deregulation”, Center for Economic
Performance Discussion Paper N° 1336, marzo.
FMI - Fondo Monetario Internacional: Spain: 2003 Article IV Consultation, Country Report.
Bertrand M. y Kramarz F. (2001): “Does entry regulation hinder job creation? Evidence from the French retail
industry”. Nber working paper series.
Viviano E. (2006): “Entry regulations and labour market outcomes: Evidence from the Italian retail trade sector”.
Banca d'ltalia (Servizio Studi).
Pilat, D. (1997), "Regulation and Performance in the Distribution Sector,” OECD Economics Department Working
Increase in sales and 4%-11% 8% 59% Papers 180, OECD Publishing
production Goos, M. (2004), "Sinking the Blues: The Impact of Shop Closing Hours on Labour and Product Markets"”, Center
for Economic Performance Discussion Paper Series.
Increase in the number of 12% 12% 129% Kleiner, M. (2006): “Licensing Occupations: Ensuring Quality or Restriction Competition?” W.E. Upjohn Institute
operators for Employment Research 1-15. Kalamazoo, MI: Upjohn Institute Press.

150



Valdani Vicari & Associati

BRUSSELS MILAN
Avenue des Arts 10-11 Palazzo Stampa di Soncino — Via Torino, 61
1210 Bruxelles 20123 Milano
Phone: +32 476771187 Phone: +39 02 727331
www.vva.it/economics-policy/ www.vva.it

KPMG Asesores, S.L.
Paseo de la Castellana, 259 C
28046 Madrid

T +34 91 456 34 00

www.kpmg.es
www.kpmgtendencias.es

151


http://www.kpmg.es/
http://www.kpmgtendencias.es/

	1 Introduction
	2 Methodological approach
	2.1 Key findings of desk research
	2.2 Rationale of the templates
	2.2.1 Introduction
	2.2.2 Evaluation of the act
	2.2.2.1 Relevance
	2.2.2.2 Effectiveness
	2.2.2.3 Efficiency
	2.2.2.4 Coherence

	2.2.3 Impact assessment
	2.2.3.1 Impact on the regulatory framework
	2.2.3.2 Actual or potential impacts on the concerned market/sector
	2.2.3.2.1  Estimation through counterfactual analysis
	2.2.3.2.2  Estimation inspired by the OECD’s rule of thumb approach for enforcement

	2.2.3.3 Indirect impacts on the wider economy

	2.2.4 Conclusions

	2.3 General principles for the application of the methodology
	2.3.1 Identify objectives
	2.3.2 Allocate resources
	2.3.3 Apply consistently
	2.3.4 Confront results
	2.3.5 Calibrate


	3 Templates
	3.1 Market Studies – CODE E
	3.1.1 Intro
	3.1.2 Key features of the assessment
	3.1.2.1 Short description of the market to be assessed
	3.1.2.2 Short description of the regulatory framework
	3.1.2.3 Short description of the rationale behind the study
	3.1.2.4 Specific objectives of the act

	3.1.3 Evaluation of the act
	3.1.3.1 Relevance
	3.1.3.1.1 Relevance of the sector
	3.1.3.1.2 Relevance of the act

	3.1.3.2 Effectiveness
	3.1.3.2.1 Outreach: quantitative assessment
	3.1.3.2.2 Outreach: qualitative assessment

	3.1.3.3 Efficiency
	3.1.3.3.1 Efficiency for CNMC

	3.1.3.4 Coherence

	3.1.4 Impact Assessment
	3.1.4.1 Direct impacts
	3.1.4.2 Impacts on the specific market
	3.1.4.3 Impacts on wider economy

	3.1.5 Conclusions
	3.1.6 Methodological Annex
	3.1.7 Questionnaire

	3.2 Regulatory Proposals – CODE PRO
	3.2.1 Intro
	3.2.2 Key features of the assessment
	3.2.2.1 Short description of the type of report
	3.2.2.2 Short description of the market to be assessed
	3.2.2.3 Short description of the regulatory framework
	3.2.2.4 Short description of the rationale behind the act

	3.2.3 Evaluation of the act
	3.2.3.1 Relevance
	3.2.3.1.1 Relevance of the sector
	3.2.3.1.2 Relevance of the act

	3.2.3.2 Effectiveness
	3.2.3.2.1 Outreach: qualitative assessment
	3.2.3.2.2 Outreach: quantitative assessment

	3.2.3.3 Efficiency
	3.2.3.3.1 Efficiency for the CNMC

	3.2.3.4 Coherence

	3.2.4 Impact Assessment
	3.2.4.1 Direct impact
	3.2.4.2 Impacts on the specific market
	3.2.4.3 Impacts on wider economy

	3.2.5 Conclusions
	3.2.6 Methodological Annex
	3.2.7 Questionnaires

	3.3 Reports on Draft Laws and Regulations – CODE IPN
	3.3.1 Intro
	3.3.2 Key features of the assessment
	3.3.2.1 Short description of the type of report
	3.3.2.2 Short description of the market to be assessed
	3.3.2.3 Short description of the regulatory framework
	3.3.2.4 Short description of the rationale behind the act

	3.3.3 Evaluation of the act
	3.3.3.1 Relevance
	3.3.3.1.1 Relevance of the sector
	3.3.3.1.2 Relevance of the act

	3.3.3.2 Effectiveness
	3.3.3.2.1 Outreach: qualitative assessment
	3.3.3.2.2 Outreach: quantitative assessment

	3.3.3.3 Efficiency
	3.3.3.3.1 Efficiency for the CNMC

	3.3.3.4 Coherence

	3.3.4 Impact Assessment
	3.3.4.1 Direct impact
	3.3.4.2 Impacts on the specific market
	3.3.4.3 Impacts on wider economy

	3.3.5 Conclusions
	3.3.6 Methodological Annex
	3.3.7 Questionnaires

	3.4 Reports on matters that are not strictly linked to laws or regulations – CODE INF
	3.4.1 Intro
	3.4.2 Key features of the assessment
	3.4.2.1 Short description of the type of report
	3.4.2.2 Short description of the market/asset to be assessed
	3.4.2.3 Short description of the regulatory framework
	3.4.2.4 Short description of the rationale behind the INF Reports

	3.4.3 Evaluation of the act
	3.4.3.1 Relevance
	3.4.3.1.1 Relevance of the sector
	3.4.3.1.2 Relevance of the act

	3.4.3.2 Effectiveness
	3.4.3.2.1 Outreach: qualitative assessment
	3.4.3.2.2 Outreach: quantitative assessment

	3.4.3.3 Efficiency
	3.4.3.3.1 Efficiency for the CNMC

	3.4.3.4 Coherence

	3.4.4 Impact Assessment
	3.4.4.1 Direct impacts of the Report
	3.4.4.2 Impacts on the specific market
	3.4.4.3 Impacts on wider economy

	3.4.5 Conclusions
	3.4.6 Methodological Annex
	3.4.7 Questionnaires

	3.5 Judicial appeals under Article 5.4 Law 3/2013 and Art. 27 of LGUM – CODE LA
	3.5.1 Intro
	3.5.2 Key features of the assessment
	3.5.2.1 Short description of the market to be assessed
	3.5.2.2 Short description of the competition issue and rationale for the act
	3.5.2.3 Specific objectives of the act

	3.5.3 Evaluation of the act
	3.5.3.1 Relevance
	3.5.3.1.1 Relevance of the sector
	3.5.3.1.2 Relevance of the act

	3.5.3.2 Effectiveness
	3.5.3.2.1 Outreach: qualitative assessment
	3.5.3.2.2 Outreach: quantitative assessment

	3.5.3.3 Efficiency
	3.5.3.3.1 Efficiency for the CNMC

	3.5.3.4 Coherence

	3.5.4 Impact Assessment
	3.5.4.1 Direct impact
	3.5.4.2 Impacts on the specific market
	3.5.4.3 Impacts on the wider economy

	3.5.5 Conclusions
	3.5.6 Methodological Annex
	3.5.7 Questionnaires

	3.6 Market Unity reports under Articles 26 and 28 of LGUM – CODES UM
	3.6.1 Intro
	3.6.2 Key features of the assessment
	3.6.2.1 Short description of the market to be assessed
	3.6.2.2 Short description of the market unity failure and rationale for the Market Unity Report
	3.6.2.3 Specific objectives of the act

	3.6.3 Evaluation of the Market Unity Report
	3.6.3.1 Relevance
	3.6.3.1.1 Relevance of the act

	3.6.3.2 Effectiveness
	3.6.3.2.1 Outreach: qualitative assessment
	3.6.3.2.2 Outreach: quantitative assessment

	3.6.3.3 Efficiency
	3.6.3.3.1 Efficiency for CNMC

	3.6.3.4 Coherence

	3.6.4 Impact Assessment
	3.6.4.1 Direct impacts of the act
	3.6.4.2 Impacts on the specific market
	3.6.4.3 Impacts on the wider economy

	3.6.5 Conclusions
	3.6.6 Methodological Annex
	3.6.7 Questionnaires


	4 Literature review
	4.1 Introduction: assessing advocacy acts
	4.2 Description and assessment of the relevant guidelines
	4.3 Policy papers and other government publications

	5 List of Sources
	Annex 1 Parameters used by CNMC in its economic studies

